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SPECIALIZING IN SELLING REAL ESTATE ASSOCIATED 
WITH ESTATE SALES, PROBATE, AND DIVORCE.  CALL 
FOR A CONFIDENTIAL ASSESSMENT. 

An exclusive affiliate of Coldwell Banker Previews International

ALEX MILSHTEYN, CRS, GRI, ABR 

(734) 417-3560 | alex@alexmi.com | www.alexmi.com | Associate Broker  
Coldwell Banker Weir Manuel, 2723 S. State St., Suite 130, 
Ann Arbor, MI 48108

Don’t let a real estate 
asset delay a
settlement.

11Res Ipsa Loquitur

Above: Jim Fink and Nick Roumel present David
Shand with the WCBA and Legal Services of
South Central Michigan Pro Bono/Public Service
Award. Below: ??
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MICHIGAN’S PREMIER MEETING FACILITY

YOUR MEETING
THIS GOODNEVER HAD IT

Rated ★★★★ by Orbitz/Travelocity

WEBER’S

  Renowned full-service independent hotel with food service from Weber’s Restaurant
  Michigan’s finest meeting rooms – bright, contemporary, high-tech

   Serving genuine hospitality for 75 years
  Ideally located in Ann Arbor on I-94        Kelsey Baptist at 734-794-2262 

Jackson Ave. at I-94 | Ann Arbor, MI 
(734) 769-2500 | (800) 443-3050

www.webersannarbor.com

BOUTIQUE HOTEL
ANN ARBOR, MICHIGAN

WEBER’S
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HOW MARIJUANA USE CAN STILL BE ILLEGAL IN 
MICHIGAN POST PROPOSAL 1 PASSAGE

On November 6, 2018, recreational
marijuana use was approved by voters
in Michigan.  The ballot initiative was
called Proposal 1, but the law is called
the Michigan Regulation and Taxation
of Marihuana Act (MRTMA).  The
MRTMA went into effect on December
6, 2018.  Currently people can use mari-
juana recreationally in Michigan if they
can obtain the substance legally.  This
means that a person can still break the
law by using or possessing recreational
marijuana.  Below are some examples
of how people can still run into issues
under the new law.

1. Even though recreational marijuana use is permitted, it’s not permit-
ted for everyone.  The MRTMA allows adults 21 years or older to
legally possess two and a half ounces of marijuana outside the home,
and up to ten ounces at their home.   If a person has recreational mari-
juana in excess of those amounts, then they are violating the law.  The
age restriction also means that those under age 21 can still have issues,
just like with underage drinking or alcohol possession. 

2.  A person is still not permitted to sell, distribute, or purchase recre-
ational marijuana in the State of Michigan.  Doing so is a crime.
Michigan’s Department of Licensing and Regulatory Affairs (LARA)
is creating the process for distribution and sales of recreational mari-
juana.  It will probably take up to a year for LARA to create and ap-
prove the process. 

3. Public use of marijuana is prohibited.  This is similar to alcohol.
Just because it’s legal for some people to use and possess it, that does
not mean they can use it in public.   

4. Exportation of recreational marijuana out of Michigan is prohibited
by the MRTMA.  This means that once LARA creates the means of

buying and selling recreational marijuana, a person will still be prohib-
ited from exporting it to other places even if it’s legal in that place.

5. Lastly, driving while high is still illegal in Michigan.  Currently
there is zero tolerance for operating with the presence of recreational
marijuana in Michigan if you are under 21.  The minimum standard in
Michigan for Operating While Intoxicated under Marijuana for those
over 21 is 1 nanogram/milliliter.  This is a very low testable level.
Other states like Colorado and Washington set their level at 5 ng/ml.  It
is possible that in the near future our legislature will address drugged
driving for recreational marijuana users.  This area of criminal law will
also develop more through case law. 

As one can see, the MRTMA hasn’t completely eliminated illegal ac-
tivity relating to recreational marijuana use and possession.  The above
examples are not exhaustive and since this is a new area of law in
Michigan, there will be changes as our state learns to navigate the
recreational marijuana arena.

Alexander W. Hermanowski is a staff attorney for the University of
Michigan Student Legal Services where he helps students with various
legal issues including criminal defense and consumer protections.  Mr.
Hermanowski also runs his own practice called Hermanowski Law fo-
cusing on criminal defense, plaintiff’s personal injury litigation, and
estate planning.  Mr. Hermanowski is a Director at Large on the
WCBA Board of Directors. He also co-chairs the WCBA’s Criminal
Law Section.  He can be reached at alexherm@umich.edu or (734)
763-9920.

Alexander W. Hermanowski

BEFORE THEY 
WERE LAWYERS  

Answers
1.   l
2.  a
3.  e
4.  g
5.  d
6.  b

7.  i
8.  j
9.  h
10.  c
11.  f
12.  k
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PROCEED WITH CAUTION – WHY STATE EQUALIZED 
VALUE MAY NOT BE YOUR CLIENT’S FRIEND

Probate can be a complicated process for the
personal representative, who likely only han-
dles this type of situation once or twice in a
lifetime. As an attorney, the process makes
sense to you, but your client likely only has a
cursory understanding of the process.  A proper
assessment of the value of the decedent’s real
property is particularly difficult for the layper-
son or the attorney who is unfamiliar with real
estate transactions.

When determining date of death values for the
decedent's assets, the temptation may be to use
assessment data in order to arrive at the opinion
of value as of the date of death, but is this
working in your client’s best interest? Is the as-
sessment data a good indicator of value? Does having a value that is sub-
stantially higher or lower than actual value hurt the client and potentially
subject you to misrepresentation in the end?

In order to determine whether or not these sources are reliable, I pulled
twenty random sales in the area, and compared their sales prices to the as-
sessment data. The TCV is the True Cash Value (See chart below.)

This random sampling of twenty sales that occurred in the area, compared
to assessment data, shows assessment information both above and below
sales price, and only three instances within a five percent variance (which
is the variance that most appraisers consider the tolerance they look for in
terms of acceptability). That means that assessment data would only have
been useful fifteen percent of the time.

The most reliable and defensible number will come from a formal ap-
praisal, conducted by a certified real estate appraiser. Throughout the val-
uation process, the appraiser analyzes and reconciles the collected data to
arrive at conclusions regarding the final value opinion. In the final recon-
ciliation, the appraiser considers all the available data and uses knowl-
edge, experience and professional judgment to arrive at a final opinion
for the property. 

The cost of an appraisal is minimal compared to the potential tax burden

of an inappropriately provided basis. Equally important, a report of this
caliber may help substantiate your claim that the values within the report
are well-founded and accurate. 

Other tips about appraisals:

It is important to remember that sometimes the person paying for the ap-
praisal is not the appraiser’s client.  For example, in a mortgage lending
scenario, the borrower is paying for the appraisal. The appraiser, how-
ever, is developing their analysis and reporting for their client:  the lender.
If you have a client purchasing property and they would like to engage
the services of an appraiser, it is completely within their right to do so,
but it is separate from the mortgage process.

With appraisals, the intended use can be for mortgage financing, for es-
tablishing a value in an equitable dissolution issue, or it can be for buying
a house without a loan. There are myriad reasons someone may wish to
have an independent opinion of the property’s value.   One constant is
that the appraisal report should be understandable to the client and in-
tended users.

Appraisal reports should be clear and help lead the client to a logical con-
clusion. Even if the client does not agree with the results in the end, they
should always be able to understand how the appraiser got to their con-
clusion. The appraisal report should be able to help the appraiser’s client
make an informed decision as to how to proceed on whatever the basis
was for obtaining this professional opinion to begin with. 

Rachel Massey, SRA, AI-RRS, IFA, is an AQB Certified USPAP instructor
and has been appraising full-time since 1989. She is a Certified Residen-
tial Appraiser in Michigan, specializing in relocation work for various
clients, as well as lake properties and other residential properties. She
covers all of Washtenaw County, and parts of Jackson and Livingston
Counties. Please visit https://annarborappraisals.com for more informa-
tion. 

Rachel Massey
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Personal jurisdiction is a big deal. Without it, a court cannot 
enter a money judgment or injunction against a defendant.  In 
recent years, the United States Supreme Court has narrowed 
the circumstances under which personal jurisdiction may be 
exercised, particularly against out-of-state corporate defendants. 
See generally Michael H. Hoffheimer, The Stealth Revolution in 
Personal Jurisdiction, 70 Fla. L. Rev. 499 (2018). Yet these changes 
are not fully reflected in Michigan decisions addressing personal 
jurisdiction, leading to a potential trap for a practitioner looking 
only at Michigan case law. This article provides a brief overview 
of the recent constitutional constraints imposed on personal 
jurisdiction, and then considers the potential for a Michigan 
court to exercise personal jurisdiction under a consent-by-
registration theory, where jurisdiction would otherwise be lacking.  

Essential Background

A court’s exercise of personal jurisdiction must comport with both the 
jurisdictional statutes in the state where the court sits, and the Fourteenth 
Amendment’s Due Process Clause. Goodyear Dunlop Tires Operations, S.A. 
v. Brown, 564 U.S. 915, 918 (2011). The cornerstone of modern personal 
jurisdiction theory under the Due Process Clause is a defendant’s “contacts” 
with the forum (i.e., the stronger the contacts, the less the Due Process 
concerns).

Personal jurisdiction comes in two flavors: general (“all-purpose”) and 
specific (“limited”). General jurisdiction is constitutionally permissible when 
a defendant is “essentially at home” in a state, in which case that state’s courts 
can “hear any and all claims” against the defendant, regardless of whether the 
claims have any factual connection to the state. See Daimler AG v. Bauman, 
571 U.S. 117, 122 (2014). In contrast, specific jurisdiction is permissible only 
where the suit “arises out of or relates to the defendant’s contacts with the 
forum.” Id. at 118.    

Following the Supreme Court’s seminal decision of Int’l Shoe Co. v. 
Washington, 326 U.S. 310 (1945), courts recognized that a corporate 
defendant may be subject to general jurisdiction based on “continuous and 
systematic” contacts with the forum. But in the decades following Int’l Shoe 
Co., courts have wrestled with the question of what constitutes “continuous 
and systematic” contacts. Similarly, for specific jurisdiction, courts have 
disagreed over the requisite nexus between the claims alleged and the 
defendant’s contacts with the forum.  

The Supreme Court’s Recent Clamp Down

The discord surrounding “continuous and systematic” contacts was largely 
put to rest in the Supreme Court’s Daimler AG v. Bauman decision, issued in 
2014, which essentially confined general jurisdiction over a company to its 
place of incorporation and its principal place of business (albeit leaving the 
door open for an “exceptional case” where general jurisdiction could exist 
in the absence of those two conditions). Daimler, 571 U.S. at 137-39, 139 
n.19. In other words, Daimler “eliminate[d] the traditional ‘continuous and 
systematic’ contacts test for general jurisdiction.” See Charles Rhodes, Toward 
a New Equilibrium in Personal Jurisdiction, 48 U.C. Davis L. Rev. 207, 209 
(2014). The Court’s decision in Daimler coincides with increasingly restrictive 
positions the Court has taken on specific jurisdiction, most recently in Bristol-
Myers Squibb Co. v. Superior Court, 137 S. Ct. 1773 (2017). 

Consent to Personal Jurisdiction Via Business Registration

In the wake of the new limitations on personal jurisdiction, 
plaintiffs have increasingly argued that regardless of the extent 
a defendant does business within a forum, a defendant consents 
to general jurisdiction the moment it registers under the forum’s 
business registration statute, which invariably requires the 
appointment of an agent for service of process within the forum. 
This theory is not without precedent—the Supreme Court 
accepted it in Pennsylvania Fire Insurance Co. of Philadelphia v. 
Gold Issue Mining & Milling Co., 243 U.S. 93 (1917). And in some 
post-Daimler instances, the consent-by-registration theory has 
worked. See, e.g., Senju Pharm. Co., Ltd. v. Metrics, Inc., 96 F. 
Supp. 3d 428, 436-40 (D.N.J. 2015); see also Genuine Parts Co. v. 

Cepec, 137 A.3d 123, 149, n.30 (Del. 2016) (Vaughn, J., dissenting) (surveying 
cases).  

Yet personal jurisdiction law has evolved significantly since Pennsylvania 
Fire, and numerous decisions after Daimler have rejected consent-by-
registration, including decisions from the highest state appellate courts 
in Delaware, Illinois, and Missouri. See Genuine Parts Co. v. Cepec, 137 
A.3d 123, 138-48 (Del. 2016); Aspen Am. Ins. Co. v. Interstate Warehousing, 
Inc., 90 N.E.3d 440, 447 (Ill. 2017); State ex rel. Norfolk S. Ry. v. Dolan, 512 
S.W.3d 41, 51-52 (Mo. 2017). Courts have tended to reject consent-by-
registration on statutory interpretation grounds rather than constitutional 
grounds—holding that there is no actual consent where the statutes do 
not make personal jurisdiction a condition of registration. But even those 
decisions have expressed skepticism over whether consent-by-registration 
could be constitutionally compatible with Daimler. And in some cases, that 
skepticism has been used as a rationale for interpreting the jurisdictional 
import of the business registration statutes narrowly (under the prudential 
doctrine of construing statutes to be consistent with the U.S. Constitution, 
when possible). See Genuine Parts Co. v. Cepec, 137 A.3d at 144-48; Brown v. 
Lockheed Martin Corp., 814 F.3d 619, 639-41 (2d Cir. 2016). The skepticism 
over consent-by-registration is understandable, given it would permit 
the exercise of general jurisdiction far beyond a corporation’s place of 
incorporation and principal place of business, thereby making Daimler a 
practical nullity for corporations with a national presence.

Consent-by-Registration in Michigan

No published Michigan decisions have addressed consent-by-registration. 
However, it did arise in federal court in Magna Powertrain de Mex. S.A. 
de C.V. v. Momentive Performance Materials USA LLC, 192 F. Supp. 3d 824 
(E.D. Mich. 2016), where the court considered its own exercise of personal 
jurisdiction from the perspective of a Michigan state court (under the general 
rule that the boundaries of personal jurisdiction in federal court are equal to 
the state where the federal court sits). In Magna Powertrain, Judge Lawson 
rejected consent-by-registration on the basis that the language of Michigan’s 
business registration statute does not permit an inference of consent. By 
deciding the issue on this ground, the court avoided the constitutional 
question of whether Daimler would permit such an inference—the approach 
often taken in other jurisdictions, as mentioned above. 

Yet shortly after Magna Powertrain, Judge Potts (ret.) of the Oakland County 
Circuit Court reached an entirely different conclusion, holding that business 
registration—and corresponding appointment of a registered agent—was 

Personal Jurisdiction: New Limitations 
and the Consent-by-Registration Workaround

Paul T. Stewart

www.ahpplc.com
www.webersannarbor.com
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Michigan Trailblazers:  Women in the Workplace

Annual Award Dinner and Election

WLAM – Washtenaw Region and the WCBA’s New Lawyers’ section 
sponsored a joint panel discussion at Stonebridge Golf Club on April 25th.

Above: Nick Roumel, Kristin Davis, Patricia Reiser, Sandy
Musser, Alison Love, Hon. Judith E. Levy, Hon. Betty R.
Widgeon (ret.), Dr. Maya Hammoud, Jennifer Lawrence,
Angela Walker, Parisa Ghazaeri, Stephanie Garris, and
Jinan Hamood.

Jean and the Hon. Richard E.
Conlin     

Doaa Al-Howaishy and Lynn McGuire

Olga Yermalenka, Nike Gatti and Ashwin
Patel 

Photos courtesy of the Washtenaw County Legal News – Frank Weir, Photographer  •Please see www.washbar.org for additional photos.
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Michigan Trailblazers:  Women in the Workplace

Annual Award Dinner and Election

WLAM – Washtenaw Region and the WCBA’s New Lawyers’ section 
sponsored a joint panel discussion at Stonebridge Golf Club on April 25th.

Above: Nick Roumel, Kristin Davis, Patricia Reiser, Sandy
Musser, Alison Love, Hon. Judith E. Levy, Hon. Betty R.
Widgeon (ret.), Dr. Maya Hammoud, Jennifer Lawrence,
Angela Walker, Parisa Ghazaeri, Stephanie Garris, and
Jinan Hamood.

Jean and the Hon. Richard E.
Conlin     

Doaa Al-Howaishy and Lynn McGuire

Olga Yermalenka, Nike Gatti and Ashwin
Patel 

Photos courtesy of the Washtenaw County Legal News – Frank Weir, Photographer  •Please see www.washbar.org for additional photos.
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The Washtenaw County Bar Association –
It’s Where You Belong!  We rolled out this
tagline last July at the start of our fiscal
year to help us welcome and support more
lawyers in our Bar.  Thanks to relation-
ships, activities, and our website, we ex-

panded our membership ranks with 67 new members this year.
Having exceeded last year’s tally of 43 new members, and knowing
new members are waiting to join in July, I am eager to start attracting
even more lawyers this coming year.  In the meantime, we are rolling
through a busy spring!  

First, congratulations to Judge Richard E. Conlin on receiving the
WCBA’s Professionalism & Civility in the Practice of Law Award at
our Annual Award Meeting & Election in April.  Judge Conlin has
served on the 14A District Court bench since his appointment in 1995.
Doug Mullkoff nominated Judge Conlin for the award with this heart-
felt statement, a feeling clearly shared by the 100+ people who at-
tended to honor the judge.    

“Dick Conlin has been a joy to practice in front of.  He was highly
respected as a civil attorney before generously giving back to the
community by agreeing to become a judge.  His temperament is ideal
for the bench.  Always pleasant, calm, and kind. He makes people
know they matter. Wise but soft spoken and humble. Quick to smile
and put others at ease. Courteous, helpful, friendly. Dick sets the stan-
dard for excellence.”

Doug Mullkoff and Mike Gatti presented the award to Judge Conlin,
and Judge Connors shared a big fish tale involving the honoree.  Ever
the gentleman, Judge Conlin admitted only that the story had “ele-
ments of truth in it.”  Established in 1991, the Professionalism & Ci-
vility Award is now presented every third year at the annual Bar
dinner, on a rotating schedule with the Patriot and Liberty Bell
Awards.  

The annual Bar dinner also included the return of 18 former Bar pres-
idents for the second year in a row.   A personal note of thanks to all
of our former Presidents for continuing to support the Bar.  I am glad
you still belong!  Events like this one and the upcoming Bench-Bar
conference also make it easy to catch up with members, like talking
with Abby Elias on the eve of her last day in the Ann Arbor City At-
torney’s Office after 23 years.  Congratulations, Abby, thank you, and
enjoy your retirement!  Congratulations also to Joy Gaines on her
promotion to First Assistant Public Defender, Juvenile Division!  Joy
is modest; thankfully, Chief Public Defender Delphia Simpson was
there to share the news.

Thank you also to this year’s Board members, committee and section
chairs, and to Executive Director Kyeena Slater and Kelley Lindquist.
The Board is a vibrant mix of personalities guiding the Bar and Ky-
eena and Kelley make the daily operations run like a well-oiled ma-

chine.  On July 1st, Mark Jane will step up as President.  I look for-
ward to Mark’s leadership with his passion for the Bar, his knack for
the fine print, and his winning trivia knowledge.      

After our Bench-Bar conference on May 3rd, keep an eye open for
the “WCBA Night Out at the Driving Range” in May and a book dis-
cussion event on Tough Cases.  Also, I’d love to have you join me
again in a fun 5K run/walk, this time the “Oberun”.  It’s an evening
summer solstice event at Wiard’s Orchard on Friday, June 21st.
www.runoberun5K.com  After that, there are only four months until
the Bar makes another strong showing in the Purple Run 5K for Safe-
House!

Last, to further foster that feeling of belonging, I hope you enjoy get-
ting to know more of our members through the Before They Were
Lawyers quiz below.

Cheers from the Bar,
Elizabeth 

Elizabeth C. Jolliffe

Elizabeth@yourbenchmarkcoach.com

1.   Judge Archie Brown, 22nd Circuit Court
2.   Karen Field, Washtenaw County Prosecutor’s Office
3.   Nick Gable, Legal Services of South Central Michigan 
4.   Joy Glovick, Conlin, McKenney & Philbrick, P.C.
5.   Joelle Gurnoe-Adams, Chalgian & Tripp Law Offices, PLLC 
6.   Elizabeth Jolliffe, Your Benchmark Coach
7.   Tom Kent, University of Michigan Office of the General 

Counsel   
8.   Matthew Kerry, Kerry Law PLLC 
9.   David McDaniel, Jaffe, Raitt, Heur & Weiss, P.C.
10. Miriam Perry, Washtenaw County Office of the Public De    

fender   
11. Judge Kirk Tabbey, 14A District Court
12. John Whitman, Garan Lucow Miller, P.C.

a.   Fotomat attendant
b.   Dental assistant
c.   English teacher in rural Japan
d.   Lady Foot Locker salesperson
e.  Garbage collector
f.    Backstage security, Castle Farms 

Music Theatre
g.   Auto mechanic
h.   Irrigation system installer
i.  Photographer @ “Picture Man”
j.  Auto mechanic
k.   Tile Setter
l.    Auto body & repair technician

BEFORE THEY 
WERE LAWYERS  

Match the attorney with a past job
Answers on page 6

President’s Message

May/June 20198 May/June20194

I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 

Edmund J. Sikorski, Jr.

Mediator Neutrality

ab

Robert Dawid
My parents immigrated the United States from Poland in the 1960s.  I was born in New Jersey, but grew up in the northwest 
suburbs of Chicago. I am a Cubs and Bears fan (sorry Detroit).  I spoke Polish until I was around 5 years old (and can still 
understand Polish) and had the worst accent you can imagine when I started 1st grade.  I graduated from University of 
Colorado at Boulder with a degree in marketing where I met my wife.  I went to St. Louis University Law School in Missouri.  

Did you always know you wanted to be an attorney?  
About what age did you decide to pursue law school?   

I loved history growing up and only read non-fiction books. I always 
believed my interests would eventually lead me to being an attorney, even 
though I used to hate public speaking and struggled with writing early 
in life.  I always thought I would be tax attorney while in law school, but 
I took moot trial court in my last semester and fell in love with the court 
room.

What jobs did you have before you became an attorney?  

I had the typical jobs like bus boy and waiter, but the most memorable job 
was working at the M&M Mars Chocolate factory making Snickers and 
Three Musketeers bars the summer before college started. My friend’s dad 
was the chocolate manager.

What area of the law do you like the best and why? 

Criminal law is my passion because whether you’re a defense attorney 
or prosecutor, you can help people and make an impact on their lives - 
hopefully for the best.

Tell us a little about your family.

I am married to an amazing woman, Suzy, who is a pediatric infectious 
disease doctor and microbiologist at University of Michigan (she is 
obviously the brains of the operation and I am the labor). We have twins, 
Norah and Simon, who are sophomores in high school, and my oldest son 
Gavin, who just graduated high school.

I also have two big dogs and three cats.  It’s like a zoo at my house.

What is the biggest challenge facing you as an attorney today?  

I believe the hardest challenge I (and most attorneys) face today is 
balancing work and family.

How are you coping during COVID-19? Working from home?  
Adapting to Zoom, Teams?  
 
Luckily, as an Assistant Prosecuting Attorney, I can work from home 
much of the time because of Zoom.   But, I look forward to going back to 
in-person court soon.

What would your second career choice have been if you had not 
become a lawyer?

I wanted to a be a police officer or history professor.

Any words of wisdom to pass on to new lawyers? 

Law can be very rewarding, but also very stressful.  Choose this profession 
only if you have a strong desire to do the work.  Do not choose it because 
you do not know what else to do. 

What is your favorite movie or book?

My favorite movies are the Jason Bourne series.

Describe a perfect day off.

Watching my kids play their sports that they so love.

What are some of your favorite places that you have visited?

Bar Harbor, Maine and London, England 

What are your favorite local hangouts? 

Currently, First Bite for lunch - awesome!

When you have a little extra money, where do you like to spend 
it?

On my children.

What do you like to do in your spare time? Hobbies?

I still read non-fiction books, but mainly I chauffer my kids to their 
soccer practices and games.

What’s the greatest gift we can give ourselves? 

Slow down, listen and observe life around you.  Life is pretty amazing 
even with all the craziness that we are living through today.

If you were creating a time capsule to be opened in 100 years, 
what would you put inside?

A picture of my family.

Why do you choose to be a member of the WCBA?  What is the 
greatest benefit you have enjoyed as a member?

The people who are members of the WCBA make the organization so 
special.  I’ve met the most interesting, intelligent and helpful people at 
WCBA functions.  The CLE’s are very helpful too.
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The Washtenaw County Bar Association –
It’s Where You Belong!  We rolled out this
tagline last July at the start of our fiscal
year to help us welcome and support more
lawyers in our Bar.  Thanks to relation-
ships, activities, and our website, we ex-

panded our membership ranks with 67 new members this year.
Having exceeded last year’s tally of 43 new members, and knowing
new members are waiting to join in July, I am eager to start attracting
even more lawyers this coming year.  In the meantime, we are rolling
through a busy spring!  

First, congratulations to Judge Richard E. Conlin on receiving the
WCBA’s Professionalism & Civility in the Practice of Law Award at
our Annual Award Meeting & Election in April.  Judge Conlin has
served on the 14A District Court bench since his appointment in 1995.
Doug Mullkoff nominated Judge Conlin for the award with this heart-
felt statement, a feeling clearly shared by the 100+ people who at-
tended to honor the judge.    

“Dick Conlin has been a joy to practice in front of.  He was highly
respected as a civil attorney before generously giving back to the
community by agreeing to become a judge.  His temperament is ideal
for the bench.  Always pleasant, calm, and kind. He makes people
know they matter. Wise but soft spoken and humble. Quick to smile
and put others at ease. Courteous, helpful, friendly. Dick sets the stan-
dard for excellence.”

Doug Mullkoff and Mike Gatti presented the award to Judge Conlin,
and Judge Connors shared a big fish tale involving the honoree.  Ever
the gentleman, Judge Conlin admitted only that the story had “ele-
ments of truth in it.”  Established in 1991, the Professionalism & Ci-
vility Award is now presented every third year at the annual Bar
dinner, on a rotating schedule with the Patriot and Liberty Bell
Awards.  

The annual Bar dinner also included the return of 18 former Bar pres-
idents for the second year in a row.   A personal note of thanks to all
of our former Presidents for continuing to support the Bar.  I am glad
you still belong!  Events like this one and the upcoming Bench-Bar
conference also make it easy to catch up with members, like talking
with Abby Elias on the eve of her last day in the Ann Arbor City At-
torney’s Office after 23 years.  Congratulations, Abby, thank you, and
enjoy your retirement!  Congratulations also to Joy Gaines on her
promotion to First Assistant Public Defender, Juvenile Division!  Joy
is modest; thankfully, Chief Public Defender Delphia Simpson was
there to share the news.

Thank you also to this year’s Board members, committee and section
chairs, and to Executive Director Kyeena Slater and Kelley Lindquist.
The Board is a vibrant mix of personalities guiding the Bar and Ky-
eena and Kelley make the daily operations run like a well-oiled ma-

chine.  On July 1st, Mark Jane will step up as President.  I look for-
ward to Mark’s leadership with his passion for the Bar, his knack for
the fine print, and his winning trivia knowledge.      

After our Bench-Bar conference on May 3rd, keep an eye open for
the “WCBA Night Out at the Driving Range” in May and a book dis-
cussion event on Tough Cases.  Also, I’d love to have you join me
again in a fun 5K run/walk, this time the “Oberun”.  It’s an evening
summer solstice event at Wiard’s Orchard on Friday, June 21st.
www.runoberun5K.com  After that, there are only four months until
the Bar makes another strong showing in the Purple Run 5K for Safe-
House!

Last, to further foster that feeling of belonging, I hope you enjoy get-
ting to know more of our members through the Before They Were
Lawyers quiz below.

Cheers from the Bar,
Elizabeth 

Elizabeth C. Jolliffe

Elizabeth@yourbenchmarkcoach.com

1.   Judge Archie Brown, 22nd Circuit Court
2.   Karen Field, Washtenaw County Prosecutor’s Office
3.   Nick Gable, Legal Services of South Central Michigan 
4.   Joy Glovick, Conlin, McKenney & Philbrick, P.C.
5.   Joelle Gurnoe-Adams, Chalgian & Tripp Law Offices, PLLC 
6.   Elizabeth Jolliffe, Your Benchmark Coach
7.   Tom Kent, University of Michigan Office of the General 

Counsel   
8.   Matthew Kerry, Kerry Law PLLC 
9.   David McDaniel, Jaffe, Raitt, Heur & Weiss, P.C.
10. Miriam Perry, Washtenaw County Office of the Public De    

fender   
11. Judge Kirk Tabbey, 14A District Court
12. John Whitman, Garan Lucow Miller, P.C.

a.   Fotomat attendant
b.   Dental assistant
c.   English teacher in rural Japan
d.   Lady Foot Locker salesperson
e.  Garbage collector
f.    Backstage security, Castle Farms 

Music Theatre
g.   Auto mechanic
h.   Irrigation system installer
i.  Photographer @ “Picture Man”
j.  Auto mechanic
k.   Tile Setter
l.    Auto body & repair technician

BEFORE THEY 
WERE LAWYERS  

Match the attorney with a past job
Answers on page 6

President’s Message

May/June 20198

Mark
Mark W. Jane

jane@butzel.com
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Greetings fellow members of the 
Washtenaw County Bar Association!

It is such an honor to be writing to you as 
the President of this amazing organization.  
I intend my stewardship as President of the 

WCBA to follow the fine examples all of the past presidents have set 
for me, including those of Elizabeth Jolliffe (from whom I am taking 
the gavel this year).  I want to expressly thank her for all she has done 
– not just for all of her hard work with the WCBA, but also for all the 
advice she has given me as a mentor and as a friend.  I cannot wait to 
continue the terrific programs she spearheaded this past year –not to 
mention team-up again as two-time defending champions at the 2020 
Annual Trivia Night!

This organization means different things to our different members, 
which is a natural result of all that we do.  To some, it is a great 
outlet for substantive programming.  To others, it provides volunteer 
opportunities to give back to this Washtenaw County community that 
we love.  To others, it provides a terrific opportunity to collaborate 
and communicate with our tremendous bench.  To me, it’s all those 
things, and a little more.

I went to law school in Chicago and decided to come back to 
Michigan to start my career as an attorney in another county.   In 
hindsight, I wish I would have joined a bar association when I first 
started practicing.  Instead, the only interactions I had with other 
attorneys was when I would talk to my colleagues or go to court (yes, 
I litigated some when I first started practice, believe it or not).  But I 
felt like something was missing from my career, because I really did 
not know anyone (outside of the occasional, brief courthouse or office 
discussion).

When I had the opportunity later in my career to move to Ann Arbor 
to work at Butzel Long, my brother Matthew Jane told me the best 
thing I could do was join the WCBA, because it offers a wonderful 
opportunity for networking and establishing a practice in the region.  
He was absolutely right, and not simply because this organization is 
everything he told me it would be.  No, he was right because, of most 
importance to me, it is a wonderful place for all of us Washtenaw 
County attorneys to get to know each other.  I think it makes the 
practice of law a little bit easier knowing that we all have each other 
to talk to, to gain additional knowledge from and perspective on each 
other, and commiserate about the things we all go through.

In fact, and I don’t want to suggest that there should be any sort 
of expectation of this from WCBA involvement, but I met my wife 
Heather Garvock at the 2009 Wine Tasting.  We talked a lot that night 
about being newer attorneys, and just haven’t really stopped talking 
about it ever since (minus the “newer” part).

I think everyone has their own unique reason for joining the WCBA 
– I sure did.  It is my goal this coming bar year to remind everyone 
that we are here to fulfill that reason you joined the bar.  Whether 
that is inviting a client to the annual golf outing as a means to develop 
a professional business relationship, tapping into your competitive 
spirit at trivia night, or attending a seminar in order to discuss a hot 
legal topic of the day, everyone has a reason they joined the WCBA.  I 
am here to listen to your concerns, questions, and requests in order to 
make your experience with the WCBA the best it can be.  Not only do 
I hope that you end the year with that renewed perspective, but that 
you also discover there is so much more that we offer.  Together, we 
can all make the bar experience as unique as Washtenaw County.

Mark
Mark W. Jane

jane@butzel.com

2 May/June 2019
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SPECIALIZING IN SELLING REAL ESTATE ASSOCIATED 
WITH ESTATE SALES, PROBATE, AND DIVORCE.  CALL 
FOR A CONFIDENTIAL ASSESSMENT. 

An exclusive affiliate of Coldwell Banker Previews International

ALEX MILSHTEYN, CRS, GRI, ABR 

(734) 417-3560 | alex@alexmi.com | www.alexmi.com | Associate Broker  
Coldwell Banker Weir Manuel, 2723 S. State St., Suite 130, 
Ann Arbor, MI 48108

Don’t let a real estate 
asset delay a
settlement.
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Above: Jim Fink and Nick Roumel present David
Shand with the WCBA and Legal Services of
South Central Michigan Pro Bono/Public Service
Award. Below: ??

The Judiciary Committee of the Washtenaw County Bar 
Association wishes to express its deep gratitude for the support

of the following conference sponsors:

THANK YOU!

2018-2019 Judiciary Committee Co-Chairs:  
W. Daniel Troyka & Mag. Tamara A. Garwood

Blanchard & Walker, PLLC

Bredell and Bredell

Christensen Law

Conlin, McKenney & Philbrick, P.C.

Dickinson Wright PLLC

Dykema

Fink & Fink, PLLC

Foley, Baron, Metzger & Juip, PLLC

Garan Lucow Miller, P.C.

Garris, Garris, Garris & Garris, P.C.

Geherin Law Group, PLLC

Hooper Hathaway, P.C.

Jaffe Raitt Heuer & Weiss, P.C.

Lana Panagoulia Law, PLLC

Law Office of Jinan M. Hamood

Law Offices of Robert June, P.C.

Mackmiller Manchester, PLLC

Nationwide Interlock

Nichols, Sacks, Slank, Sendelbach,
Buiteweg & Solomon, P.C.

Pear Sperling Eggan & Daniels, P.C.

Smith Haughey Rice & Roegge

The Vincent Law Firm, P.C.

Washtenaw County Legal News

Widgeon Dispute Resolution, PLC

Photos courtesy of the Washtenaw County Legal News – Frank Weir, Photographer  •Please see www.washbar.org for additional photos.

30th Annual Bench-Bar Conference

Above: John Reiser,
Karen Field, Angela
Poviliatis and Amy
Reiser. Right:  Robert
Dawid and Anna
Frushour
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�e annual conference was held on May 3rd at Travis Pointe Country Club.

Thank you to our attorneys who volunteered  
their time for Law Day 2019!  

We helped 39 members of the public. 
You make a difference!

Samuel Bernstein
Kristin Davis
Gregory Dodd

Richard Genesco
Jennifer Lawrence
Amanda Murray

Francie Novar
Samuel Nuxoll
Steven Roach

It’s my first President’s Message, and the 
world is in such upheaval that it’s hard to 
know where to start - there are so many 
issues affecting all of us on a daily basis.  
During my time as a WCBA member, I’ve 

watched and admired each of our past presidents and what they’ve done 
during their terms.  Each President has focused on a theme for their year, 
whether it be bringing the WCBA up to speed technologically through 
the upgrading of the website, or increasing membership, or focusing on 
diversity and inclusion.  Despite having a year (as President Elect) to think 
about what I wanted to focus on, I hadn’t settled on a theme.  I had a few 
ideas, but then COVID-19 occurred and changed everyone’s life overnight.  
From that life-altering event, the theme emerged:  uncertainty.  Uncertain-
ty whether we are an attorney or a lay person – COVID-19 has put us all in 
a state of uncertainty.

Every single aspect of our lives, personally and professionally, has been 
drastically affected by the COVID-19 virus. A pandemic will do that.  The 
entire world, including the legal profession, had to learn on the fly how to 
stay safe, distance, and work remotely when possible.  It has been a wake-
up call to the entire world about what’s possible when we work together 
to address something bigger than ourselves.  Most of us have stepped up 
to the plate and recognized that we need to work together for the greater 
good.  Thankfully, Michigan has been a leader for the nation in showing 
what the results can be if we follow the direction of the medical experts.  
Unfortunately, some areas of our country appear to have chosen the wrong 
path, and will most likely delay recovery for the country as a whole.  

No one can entirely predict when the pandemic will pass, or what toll 
it will take on us as a society, if or when it does subside.  What we, as 
the WCBA, can do for our members is assist by providing up-to-date 
information about the state of practice in our Circuit and District Courts.  
Procedures for all courts have changed radically since March 2020.  

The WCBA is changing to adapt to the new normal.  First and foremost, 
we want to provide information to our members on the state of our 
Courts.  Normally, this would have been done at our Bench-Bar Confer-
ence in May.  We had to cancel the 2020 Bench-Bar, and we don’t want 
to wait until next May to hear from our Bench so we’re going to have a 
virtual Bench-Bar Conference on August 7, 2020 via Zoom.  Attendance 
is free to all WCBA members. Our current plan is to have an update from 
each Chief Judge and their court administrator, and then open it up to 
questions from the membership.  We envision the entire event will take 
about 90 minutes.  We won’t be providing drink tickets this year, but feel 
free to bring your own drinks to your desk.  

We have also tentatively scheduled the annual golf outing for August 28th.  
We’re going to schedule the outing for earlier in the day and end up with 
a light lunch outdoors, as opposed to a large indoor reception.  Like all 
things, this is subject to change.  

The WCBA also intends to hold Bias Awareness Week.  Given all that’s hap-
pened, and continues to happen, this event is more important than ever.  
The long overdue social awakening for certain parts of society is some-
thing to be embraced and discussed, and there are none more qualified 
than our members and community at large to lead the way.  Our county 
has the opportunity to provide leadership for a pathway that will lead to a 
more just society.  Let’s not let the moment slip away from us.  Please get 
involved and lend your expertise and experience to the quest for that more 
perfect Union we are constantly striving for.

We can’t discuss the WCBA without thanking our tireless Executive 
Director, Kyeena Slater, and our Assistant, Kelley Lindquist.  They kept 
the WCBA office open and running remotely for our membership during 
the entire shutdown.  They found a way to keep in constant contact with 
members and the Courts, and have been relaying information to the 
membership on the Court’s behalf.  We foresee the WCBA playing a crucial 
role in getting information from the Courts to our membership, and have 
made it a top priority.  I cannot overstate the role Kyeena and Kelley have 
played during these past few months acting as our eyes and ears at the 
Trial Court.  Sadly, Kelley took a new position outside of the WCBA, and 
while we’re sorry to see her go, Livingston County made her an offer that 
she just couldn’t refuse, and congratulations are in order.  Thank you for 
your many years of dedicated service, Kelley.  We will miss you!

Lastly, I want to thank Mark Jane, our Immediate Past President for his 
steady, practical, and calm presence during the last year.  The pandemic 
hit under his time as President, and he provided stellar leadership at the 
most chaotic of times.  It brings me great comfort to know that I can 
continue to depend on Mark’s support as we navigate the challenging year 
ahead.

Things aren’t going back to the way they were in February 2020 anytime 
soon, if at all.  And that’s not necessarily a bad thing on some levels.  We 
don’t know where we’re going, but we’ll all get there together.  

 

Paul
Paul C. Fessler

paul@fesslerlawpc.com 

       

      Although I’m permanently out of school, 
this time of year still feels like the start of a 
new year.  Am I the only one?   I still look at 
school supplies. I still sniff those big pink 
erasers. I always buy myself a brand new 
box of crayons.  As the leaves change colors, 

the weather cools, and the life that was “born” in the spring comes to an 
end, I find myself anticipating the changes the new season will bring - just 
like when I was a student.  

Although the WCBA year officially starts in July, it always seems our 
year really gets started in the fall, just like the school year.  Our first 
legal education event of the year is always in September when the Estate 
Planning, Probate & Trust Law Section has its annual probate court 
training update.  

In October, we observe Bias Awareness Week, sponsored by the Race, 
Gender & Ethnic Bias Awareness Committee.  We host a dinner to present 
the Martin Luther King, Jr. Award to celebrate those who are addressing 
bias, discrimination, equity, and access. October is also when we join with 
attorneys in our state and across the country to promote pro bono work.  

Let’s make Fall 2021 a time for a fresh start.  It’s a new “year.”  Try 
something new.  Join a section or committee. Attend an in-person or virtual 
event that you’ve never attended before. Make this the year you join the 
Lawyer Referral and Information Service (LRIS).  It’s a great way to both 
serve the community and potentially expand your practice. Just like a 

new school year gave you the opportunity to learn new things and make 
new friends, the new WCBA year can also be a time to learn new things 
and make new friends.  Getting involved in something you’ve never tried 
before can shake up your routine and breathe some fresh air into your 
professional life.  And, after 18 months of COVID, wouldn’t some fresh air 
feel restorative?

Speaking of COVID:  it’s on the rise again.  Our communities look to 
attorneys to navigate everything from housing/ landlord-tenant issues 
to disability claims from adults suffering from “long haulers” (long-term 
effects of COVID).  Legal Services of Southcentral Michigan (LSSCM) is 
where a lot of people in the community turn for assistance, and LSSCM 
turns to us to assist them.   They need our time, our talent, and our 
treasure.  We can make a strong impact in Washtenaw County by helping 
LSSCM aid our friends and neighbors as they struggle with the impact of 
COVID.

As we start our new year, give yourself the gift of providing a service to 
someone or some entity you’ve never volunteered for before.  It’s a great 
way to give yourself a fresh start and a fresh perspective.  

Joy 
S. Joy Gaines

gainesj@washtenaw.org
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In my 35+ years of practicing intellectual 
property law, I have also provided pro bono legal 
services, primarily in the area of civil rights.  Over 
time, I have noted the convergence of these areas 
of practice.  Last year (“in the before times”), 
I presented to the Black Undergraduate Law 
Association at the University of Michigan on the 
topic of important IP issues advanced by Black 
artists.  I then spoke to a civil rights organization 
about copyright and police accountability.  This 
article highlights just a few of the issues from 
both presentations that illustrate the civil rights concerns built into IP 
law, focusing on social protest, police accountability, news reporting, and 
entertainment law. 

1. Trademark Law and Social Protest.

We are familiar with federal trademark law emanating from the U.S. 
Trademark Act (Lanham Act).1  Less well known is special legislation that 
confers near monopoly rights to certain trademark holders2.
After the 1976 Olympic games, a dispute arose as to whether the athletes’ 
Olympic village should be converted into a youth prison.  The poster below 
was created to protest the project, and used the trademark OLYMPIC and 
the interlocking rings (the logo of the U.S. Olympic Committee).  The 
USOC threatened trademark infringement, and the New York Civil Liber-
ties Union filed a declaratory judgment action.

 In a somewhat convoluted opinion, and relying on principles of trademark 
law, the new Amateur Sports Act of 1978, and the First Amendment, the 
court ruled for the civil rights organization.3  
Even near monopoly trademark rights are no 
match for criticism and commentary.

2. Premise:  Police Dash Cam and Body 
Cam Videos are Not Protected by Copy-
right.

We often hear that copyright law protects 
photographs, video, and other images.  This is 
not true.  Copyright law protects them if they 
contain authorship but does not protect them 
as a class of works.4  A short trip through 3 
important cases on the issue of “authorship.”

a. Burrow-Giles Lithographic Company v. 
Sarony, 111 US 53 (1884).  In 1882, photographer Sarony created the 
image of Oscar Wilde.5  Enforcing his copyright, Sarony had to explain 
the “authorship” that existed in the photograph, which was challenged 
by Burrow-Giles because of Sarony’s use of “a machine” (the camera) 
and processes (chemicals for development).

The U.S. Supreme Court found that the following creative choices con-
stituted the authorship required for 
copyright protection: 

An original mental conception to 
which Sarony gave visible form by  

	posing the subject, writer Oscar 
Wilde, in front of the camera, 

	selecting and arranging the cos-
tume, draperies, and other various 
accessories in said photograph, 

	arranging the subject so as to pres-
ent graceful outlines, 

	arranging and disposing the light 
and shade, 

	suggesting and evoking the desired 
expression. 

b. The Bridgeman Art Library, Ltd. v Corel Corp., 36 F. Supp. 2d 191 
(S.D.N.Y. 1999).  

Here, a new photograph of a public domain work of art was not protected 
by copyright because the photo was nothing more than a “slavish” copy 
of the art.  Yes, it required technical skill and resources, but the resulting 
content did not contain the creative spark and choices required to establish 
authorship.  

c. Meshwerks, Inc. v. Toyota Motor Sales U.S.A., 528 F.3d 1258 (10th Cir. 
2008).  

The Tenth Circuit concluded that a wire 
frame, computer-based model of a car was 
not protected by copyright because it was 
a series of data points collected by sensors 
and represented in software.  
 6

This conclusion was legally required even though “Meshwerks invested 
meticulous efforts in mapping data points placed upon actual Toyota 
vehicles, then correlated and refined this information via software 
interpretation into corresponding digital wireframe models within a 
computerized grid layout.  Significant challenges were encountered and 
resolved in the 3-dimensional automotive wireframes.”  

For the math majors, here is the IP equation:   Tremendous skill + time 
+ resources + graduate degrees in engineering + expertise + software + 
investment of $$$ ≠ copyright.   
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The Washtenaw County Bar Association –
It’s Where You Belong!  We rolled out this
tagline last July at the start of our fiscal
year to help us welcome and support more
lawyers in our Bar.  Thanks to relation-
ships, activities, and our website, we ex-

panded our membership ranks with 67 new members this year.
Having exceeded last year’s tally of 43 new members, and knowing
new members are waiting to join in July, I am eager to start attracting
even more lawyers this coming year.  In the meantime, we are rolling
through a busy spring!  

First, congratulations to Judge Richard E. Conlin on receiving the
WCBA’s Professionalism & Civility in the Practice of Law Award at
our Annual Award Meeting & Election in April.  Judge Conlin has
served on the 14A District Court bench since his appointment in 1995.
Doug Mullkoff nominated Judge Conlin for the award with this heart-
felt statement, a feeling clearly shared by the 100+ people who at-
tended to honor the judge.    

“Dick Conlin has been a joy to practice in front of.  He was highly
respected as a civil attorney before generously giving back to the
community by agreeing to become a judge.  His temperament is ideal
for the bench.  Always pleasant, calm, and kind. He makes people
know they matter. Wise but soft spoken and humble. Quick to smile
and put others at ease. Courteous, helpful, friendly. Dick sets the stan-
dard for excellence.”

Doug Mullkoff and Mike Gatti presented the award to Judge Conlin,
and Judge Connors shared a big fish tale involving the honoree.  Ever
the gentleman, Judge Conlin admitted only that the story had “ele-
ments of truth in it.”  Established in 1991, the Professionalism & Ci-
vility Award is now presented every third year at the annual Bar
dinner, on a rotating schedule with the Patriot and Liberty Bell
Awards.  

The annual Bar dinner also included the return of 18 former Bar pres-
idents for the second year in a row.   A personal note of thanks to all
of our former Presidents for continuing to support the Bar.  I am glad
you still belong!  Events like this one and the upcoming Bench-Bar
conference also make it easy to catch up with members, like talking
with Abby Elias on the eve of her last day in the Ann Arbor City At-
torney’s Office after 23 years.  Congratulations, Abby, thank you, and
enjoy your retirement!  Congratulations also to Joy Gaines on her
promotion to First Assistant Public Defender, Juvenile Division!  Joy
is modest; thankfully, Chief Public Defender Delphia Simpson was
there to share the news.

Thank you also to this year’s Board members, committee and section
chairs, and to Executive Director Kyeena Slater and Kelley Lindquist.
The Board is a vibrant mix of personalities guiding the Bar and Ky-
eena and Kelley make the daily operations run like a well-oiled ma-

chine.  On July 1st, Mark Jane will step up as President.  I look for-
ward to Mark’s leadership with his passion for the Bar, his knack for
the fine print, and his winning trivia knowledge.      

After our Bench-Bar conference on May 3rd, keep an eye open for
the “WCBA Night Out at the Driving Range” in May and a book dis-
cussion event on Tough Cases.  Also, I’d love to have you join me
again in a fun 5K run/walk, this time the “Oberun”.  It’s an evening
summer solstice event at Wiard’s Orchard on Friday, June 21st.
www.runoberun5K.com  After that, there are only four months until
the Bar makes another strong showing in the Purple Run 5K for Safe-
House!

Last, to further foster that feeling of belonging, I hope you enjoy get-
ting to know more of our members through the Before They Were
Lawyers quiz below.

Cheers from the Bar,
Elizabeth 

Elizabeth C. Jolliffe

Elizabeth@yourbenchmarkcoach.com

1.   Judge Archie Brown, 22nd Circuit Court
2.   Karen Field, Washtenaw County Prosecutor’s Office
3.   Nick Gable, Legal Services of South Central Michigan 
4.   Joy Glovick, Conlin, McKenney & Philbrick, P.C.
5.   Joelle Gurnoe-Adams, Chalgian & Tripp Law Offices, PLLC 
6.   Elizabeth Jolliffe, Your Benchmark Coach
7.   Tom Kent, University of Michigan Office of the General 

Counsel   
8.   Matthew Kerry, Kerry Law PLLC 
9.   David McDaniel, Jaffe, Raitt, Heur & Weiss, P.C.
10. Miriam Perry, Washtenaw County Office of the Public De    

fender   
11. Judge Kirk Tabbey, 14A District Court
12. John Whitman, Garan Lucow Miller, P.C.

a.   Fotomat attendant
b.   Dental assistant
c.   English teacher in rural Japan
d.   Lady Foot Locker salesperson
e.  Garbage collector
f.    Backstage security, Castle Farms 

Music Theatre
g.   Auto mechanic
h.   Irrigation system installer
i.  Photographer @ “Picture Man”
j.  Auto mechanic
k.   Tile Setter
l.    Auto body & repair technician

BEFORE THEY 
WERE LAWYERS  

Match the attorney with a past job
Answers on page 6

President’s Message

May/June 20198

Trademark, Copyright, and Civil Rights

Susan M. Kornfield, J.D.

1 5 U.S.C. § 1051 et seq.
2  36 U.S.C. § 380. 
3  Stop the Olympic Prison v. United States Olympic Committee, 489 F. Supp. 1112 (S.D.N.Y 1980).
4  See 17 U.S.C. § 102; Feist Publications, Inc. v. Rural Telephone Service Co., 499 US 340 (1991); Ets-Hokin v. Skyy Spirits, Inc., 323 F.3d 763 (9th Cir. 2003).
5  https://en.wikipedia.org/wiki/Burrow-Giles_Lithographic_Co._v._Sarony
6  http://lehrmach2.blogspot.com/2015/11/meshwerks-v-toyota-motor-sales-2006.html
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I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 

Edmund J. Sikorski, Jr.

Mediator Neutrality

ab

Continues on next page

Thus, my conclusion is: as a general rule, there is no copyright in video 
footage and image capture that is merely the result of presets in the tech-
nology (automatically setting focus, lighting, adjusting color, and other 
elements to enable clear capture of images).  There can be copyright 
in the software, but 
not what the software 
generates automatically.  
This conclusion has 
significant implications 
for police dash cam 
videos, police body cam 
videos, and other video 
captured by home, 
business, or community 
security cameras. 

3. Data Showing Racial Disparities in Criminal Justice.
7

In 2020, a 
citizen’s group 
in Washtenaw 
County reported 
that “African 
Americans in 
Washtenaw 
County are far 
more likely than 
white people — 
approaching 30 

times in some cases — to be charged with a range of felonies.”  The group 
examined 11 types of felony cases over a period up to seven years. 
As a result of the Supreme Court decision holding that the white pages of 
the phone book were not protected by copyright,8 the data collected by 
Washtenaw County Circuit Court and the data presented in the citizen’s 
report are not protected by copyright.  They can be used by anyone.  
Further, not only does copyright not protect data, it does not protect the 
information embodied in published research, historical theories, inter-
pretations of events, and opinions.  For example, a movie studio did not 
infringe copyright in a news story when it used information from that 
published article in its film about a woman abducted and forced to spend a 
night underground in a coffin-like container:

“The issue is not whether granting copyright protection to an 
author’s research would be desirable or beneficial, but whether 
such protection is intended under the copyright law... We cannot 

subscribe to the view that an author is absolutely precluded 
from saving time and effort by referring to and relying upon 
prior published material. . .  It is just such wasted effort that the 
proscription against the copyright of ideas and facts, and to a 
lesser extent the privilege of fair use, are designed to prevent... 
The valuable distinction in copyright law between facts and the 
expression of facts cannot be maintained if research is held to be 
copyrightable.”9

A film about the explosion of the Hindenburg that “copied” plots, phrases, 
ideas, theories, and facts from a book did not copy anything protected by 
copyright because “The cause of knowledge is best served when history is 
the common property of all, and each generation remains free to draw upon 
the discoveries and insights of the past.”10

There is a fair amount of name-calling on the Internet when people use 
ideas, theories, facts, data, charts displaying data in ordinary ways, and cer-
tain other content of others “without permission” – as if permission is al-
ways required.  While any particular instance of copying raises the question 
of copyright, the proper application of the law will allow most uses of such 
content.  And it goes without saying that data, theories, research, ideas, and 
facts are critical tools in understanding and improving our legal system.

4. Race Matters in Arbitration Proceedings.
11

Jay Z has made history in many ways.  One 
was challenging the racial whiteness of a 
panel of proposed arbitrators in his trade-
mark case, resulting in a court order halting 
the arbitration proceedings.  As reported by 
Forbes:

Yesterday, a New York judge granted a motion 
by rapper Shawn Carter (aka Jay-Z) to halt 
arbitration in an ongoing $204 million lawsuit 
with Iconix Brand Group on the grounds 
that the lack of African-American arbitra-
tors provided by the American Arbitration 
Association (AAA) impedes his right to equal 

opportunity under the law. Judge Saliann Scarpulla issued a temporary 
restraining order, pushing arbitration back the next court date until Decem-
ber 11, 2018, at the earliest.12

After the order, the parties negotiated a resolution of their dispute.  Still, 
it is the first time I have seen a trademark dispute halted over the issue of 
whether an all-white panel of arbitrators creates a concern over impartiality 
of their process and decisions.

7  https://www.bridgemi.com/michigan-government/blacks-far-more-likely-face-felonies-washtenaw-county-report-shows
8  Feist Publications, Inc. v. Rural Telephone Service Co., 499 US 340 (1991).
9  Miller v. Universal City Studios, Inc., 650 F.2d 1365 (5th Cir. 1981).
10  A.A. Hoehling v. Universal City Studios, Inc., 650 F.2d 1365 (5th Cir. 1981).
11  https://www.forbes.com/sites/legalentertainment/2018/11/29/jay-z-successfully-halts-arbitration-due-to-racial-bias/?sh=1a717e856f5a 
12  Id.
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The Washtenaw County Bar Association –
It’s Where You Belong!  We rolled out this
tagline last July at the start of our fiscal
year to help us welcome and support more
lawyers in our Bar.  Thanks to relation-
ships, activities, and our website, we ex-

panded our membership ranks with 67 new members this year.
Having exceeded last year’s tally of 43 new members, and knowing
new members are waiting to join in July, I am eager to start attracting
even more lawyers this coming year.  In the meantime, we are rolling
through a busy spring!  

First, congratulations to Judge Richard E. Conlin on receiving the
WCBA’s Professionalism & Civility in the Practice of Law Award at
our Annual Award Meeting & Election in April.  Judge Conlin has
served on the 14A District Court bench since his appointment in 1995.
Doug Mullkoff nominated Judge Conlin for the award with this heart-
felt statement, a feeling clearly shared by the 100+ people who at-
tended to honor the judge.    

“Dick Conlin has been a joy to practice in front of.  He was highly
respected as a civil attorney before generously giving back to the
community by agreeing to become a judge.  His temperament is ideal
for the bench.  Always pleasant, calm, and kind. He makes people
know they matter. Wise but soft spoken and humble. Quick to smile
and put others at ease. Courteous, helpful, friendly. Dick sets the stan-
dard for excellence.”

Doug Mullkoff and Mike Gatti presented the award to Judge Conlin,
and Judge Connors shared a big fish tale involving the honoree.  Ever
the gentleman, Judge Conlin admitted only that the story had “ele-
ments of truth in it.”  Established in 1991, the Professionalism & Ci-
vility Award is now presented every third year at the annual Bar
dinner, on a rotating schedule with the Patriot and Liberty Bell
Awards.  

The annual Bar dinner also included the return of 18 former Bar pres-
idents for the second year in a row.   A personal note of thanks to all
of our former Presidents for continuing to support the Bar.  I am glad
you still belong!  Events like this one and the upcoming Bench-Bar
conference also make it easy to catch up with members, like talking
with Abby Elias on the eve of her last day in the Ann Arbor City At-
torney’s Office after 23 years.  Congratulations, Abby, thank you, and
enjoy your retirement!  Congratulations also to Joy Gaines on her
promotion to First Assistant Public Defender, Juvenile Division!  Joy
is modest; thankfully, Chief Public Defender Delphia Simpson was
there to share the news.

Thank you also to this year’s Board members, committee and section
chairs, and to Executive Director Kyeena Slater and Kelley Lindquist.
The Board is a vibrant mix of personalities guiding the Bar and Ky-
eena and Kelley make the daily operations run like a well-oiled ma-

chine.  On July 1st, Mark Jane will step up as President.  I look for-
ward to Mark’s leadership with his passion for the Bar, his knack for
the fine print, and his winning trivia knowledge.      

After our Bench-Bar conference on May 3rd, keep an eye open for
the “WCBA Night Out at the Driving Range” in May and a book dis-
cussion event on Tough Cases.  Also, I’d love to have you join me
again in a fun 5K run/walk, this time the “Oberun”.  It’s an evening
summer solstice event at Wiard’s Orchard on Friday, June 21st.
www.runoberun5K.com  After that, there are only four months until
the Bar makes another strong showing in the Purple Run 5K for Safe-
House!

Last, to further foster that feeling of belonging, I hope you enjoy get-
ting to know more of our members through the Before They Were
Lawyers quiz below.

Cheers from the Bar,
Elizabeth 

Elizabeth C. Jolliffe

Elizabeth@yourbenchmarkcoach.com

1.   Judge Archie Brown, 22nd Circuit Court
2.   Karen Field, Washtenaw County Prosecutor’s Office
3.   Nick Gable, Legal Services of South Central Michigan 
4.   Joy Glovick, Conlin, McKenney & Philbrick, P.C.
5.   Joelle Gurnoe-Adams, Chalgian & Tripp Law Offices, PLLC 
6.   Elizabeth Jolliffe, Your Benchmark Coach
7.   Tom Kent, University of Michigan Office of the General 

Counsel   
8.   Matthew Kerry, Kerry Law PLLC 
9.   David McDaniel, Jaffe, Raitt, Heur & Weiss, P.C.
10. Miriam Perry, Washtenaw County Office of the Public De    

fender   
11. Judge Kirk Tabbey, 14A District Court
12. John Whitman, Garan Lucow Miller, P.C.

a.   Fotomat attendant
b.   Dental assistant
c.   English teacher in rural Japan
d.   Lady Foot Locker salesperson
e.  Garbage collector
f.    Backstage security, Castle Farms 

Music Theatre
g.   Auto mechanic
h.   Irrigation system installer
i.  Photographer @ “Picture Man”
j.  Auto mechanic
k.   Tile Setter
l.    Auto body & repair technician

BEFORE THEY 
WERE LAWYERS  

Match the attorney with a past job
Answers on page 6
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the U.S. Supreme Court, holding that Google’s copying of 11,000 lines of 
code was a fair use and not an infringement of copyright,13 was the result 
of many years of U.S. courts getting more comfortable understanding 
copyright fair use14 as a part of copyright law and a right,15 instead of some 
exception to the law.  One of the most important copyright fair use cases 
was the result of a decision of the entertainment group 2 Live Crew to make 
fun of the “white bread version of love” of the Roy Orbison song “Pretty 
Woman.”16   

a. Campbell v. Acuff-Rose Music, 510 U.S. 569 (1994).

 17

The Supreme Court reversed the U.S. Court of Appeals for the Sixth Circuit, 
which had ruled that 2 Live Crew did not make a fair use of the copyright in 
“Pretty Woman” because their use was commercial and they used “the heart 
of the work”.  However, the Supreme Court held that there was no presump-
tion that a commercial use was unfair.  It also ruled that the “heart of the 
work” (if there is such thing) could be used if there was a proper justifi-
cation for such quantitative and qualitative use.  The Court also noted the 
value to society of a true parody – where the user uses underlying material 
so that they can more effectively criticize and comment upon such material.
This ruling completely re-set the intellectual framework for copyright fair 
use cases, because although we typically advise clients to borrow as little as 
possible when copying third party content without authorization, it is now 
inarguable that in some circumstances, copying an entire work will be fair.18 

b. Belmore v. City Pages, Inc., 880 F. Supp. 673 (D. Minn. 1995).

Take, for example, the Minneapolis police officer who wrote “Hooligan’s 
Island” and published it in his union newsletter.  A reporter from the local 
paper read it and published the entire fable with an introductory and clos-
ing paragraph after concluding it was:

[A] transparently racist diatribe camouflaged as a fa-
ble. It seemed obvious to me that numerous references 
in the story could be understood only as alluding to 
the minority communities in the Twin Cities.... I was 
especially appalled by “Tale of Two Islands” because 
its author was a Minneapolis police officer and it was 

printed in a newspaper described as the official publi-
cation of the union representing virtually all Minneap-
olis police officers.19

The reporter explained that he decided not to edit the fable because 
criticizing an officer as racist is so serious that it was better for the public 
to see the actual words of the officer instead of an edited version.  I would 
not be surprised if the court had derived some confidence in its decision 
that copying the entire work was justifiable because of the Supreme Court’s 
ruling in 2 Live Crew. 

c. SunTrust Bank v. Houghton Mifflin Co., 268 F.3d 1257 (11th Cir. 
2001).

We can see that the publishers of Alice Randall’s book “The Wind Done 
Gone” (“TWDG”) was already getting ready for the copyright infringement 
lawsuit (i.e., “The Unauthorized Parody”).     

 20

Ms. Randall, an African American author, said that the book and the film 
“Gone With the Wind” (“GWTW”) perpetuated harmful racist stereotypes.  
She created a novel to critique the depiction of slavery and the Civil-War era 
American South found in GWTW.  She gave the Black characters agency, 
character, wit, intelligence, and initiative.
Suntrust claimed that she copied core characters, character traits, and 
relationships; copied and summarized famous scenes and other elements 
of the plot of GWTW; and copied verbatim dialogues and descriptions.  The 
district court concluded that the book was likely an infringement and not a 
fair use and issued a TRO.
In reversing, the Court of Appeals for the Eleventh Circuit said that the 
TRO was an abuse of discretion.  It noted that commercial uses can be fair 
uses, and that no work is immune from criticism and commentary:  

TWDG is more than an abstract, pure fictional work. It 
is principally and purposefully a critical statement that 
seeks to rebut and destroy the perspective, judgments, 
and mythology of GWTW. Randall’s literary goal is to 
explode the romantic, idealized portrait of the antebel-

 13 Google LLC v. Oracle America, Inc., Case No 18-956, 593 U.S. ___ (April 5, 2021).
 14 17 U.S.C. § 107.
 1517 U.S.C. § 108(f)(4).
 16 Campbell v. Acuff-Rose Music, 510 U.S. 569 (1994).
 17 https://www.amazon.com/As-Clean-They-Wanna-Be/dp/B00000DP85
 18 https://docs.justia.com/cases/federal/appellate-courts/ca2/12-4547/152.
 19 Belmore v. City Pages, Inc., 880 F. Supp. 673 (D. Minn. 1995).
  20 https://en.wikipedia.org/wiki/The_Wind_Done_Gone.

Trademark, Copyright, and Civil Rights (cont.)
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I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 

Edmund J. Sikorski, Jr.

Mediator Neutrality

ab

lum South during and after the Civil War. In the world 
of GWTW, the white characters comprise a noble 
aristocracy whose idyllic existence is upset only by the 
intrusion of Yankee soldiers, and, eventually, by the 
liberation of the black slaves. Through her characters 
as well as through direct narration, Mitchell describes 
how both blacks and whites were purportedly better 
off in the days of slavery: “The more I see of emanci-
pation the more criminal I think it is. It’s just ruined 
the darkies,” says Scarlett O’Hara. GWTW at 639. Free 
blacks are described as “creatures of small intelligence 
. . . [l]ike monkeys or small children turned loose 
among treasured objects whose value is beyond their 
comprehension, they ran wild — either from perverse 
pleasure in destruction or simply because of their 
ignorance.” Id. at 654. Blacks elected to the legislature 
are described as spending “most of their time eating 
goobers and easing their unaccustomed feet into and 
out of new shoes.” Id. at 904.21

The Wind Done Gone was found to have a viable fair use claim and the 
parties settled the case after the publisher of The Wind Done Gone agreed 
to make a donation to an Historically Black College. 

d. Authors Guild v. HathiTrust, 755 F.3d 87 (2d Cir. 2014) and Au-
thors Guild v. Google, 804 F.3d 202 (2d Cir. 2015).  

There is much I could say about the 12+ years of litigation by the Au-
thor’s Guild over the copying by Google of 
20,000,000 books.  I have always believed that 
the use was fair, given the many constraints 
upon the copying, storage, access, and use 
of the digitized content.  Here, I want to 
underscore an important civil rights aspect 
of the decisions – namely, the federal courts 
recognized that a valid justification for 
Google’s copying of works under copyright without the express permission 
of the copyright holder included making available copies of those works to 
those who are blind or otherwise visually impaired.  With special technol-
ogy, they would be able to view, read, hear, otherwise access, notate, and 
otherwise use the content of those works.       

e. Local Documentarians: “Here’s to Flint.”

In 2016, The ACLU of Michigan created a documentary film22 about the 
lead poisoning of the people of Flint.  “Here’s to Flint” was based largely on 
the investigative reporting of Curt Guyette.23  The end credits thank partici-
pants, sources of content, and community organizations, and also includes 

an acknowledgment of the importance of copyright fair use in news report-
ing, criticism of government, and education of the public:

 

6. Graffiti and Urban Art.

 24

5 Pointz was a “graffiti 
palace,” attracting locals 
and tourists and gener-
ating much discussion 
about the art itself. Art-
ists created these works 
over many years, on 
the exteriors of outdoor 
buildings owned by a 
New York developer.  In 
the midst of a dispute 
between the developer 

and some of the artists over the disposition of the art, the developer white-
washed the exterior, destroying the art.
  
The artists sued under a section of the U.S. Copyright Act sometimes 
referred to as the Visual Artists Rights Act,25 and won a damages award of 
$6.7 Million,26 which was later increased by another $2.7 Million for attor-
neys’ fees (went all the way to the Supreme Court, which denied cert).27  
Dear real estate owners:  yes, it is your building, and at some point, you will 
be able to cover over that art.  But you just should not do it during the pen-
dency of the lawsuit, or in the midst of anger.  Graffiti artists have rights. 
 

7. Michael Jordan Does it Again.

Rentmeester, the photographer who owns the copyright in the photo of 
Michael Jordan, sued Nike, claiming that Nike’s “Air Jordan” logo is a copy 
of his photo.

   21 SunTrust Bank v. Houghton Mifflin Co., 268 F.3d 1257 (11th Cir. 2001).
  22 https://www.youtube.com/watch?v=x7ULFSaMooA.
  23 https://www.aclumich.org/en/press-releases/aclu-michigan-releases-documentary-heres-flint-flint-water-crisis.
  24 James Cochran, “Subway Rider”.
  25 17 U.S.C. § 106A.
  26 Cohen v. G&M Realty L.P., 2018 WL 851374, at *2 (E.D.N.Y. Feb. 12, 2018) (“Cohen II”).  
  27https://queenseagle.com/all/2020/12/2/5-pointz-lawsuit-sets-developers-back-another-27-million
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The Washtenaw County Bar Association –
It’s Where You Belong!  We rolled out this
tagline last July at the start of our fiscal
year to help us welcome and support more
lawyers in our Bar.  Thanks to relation-
ships, activities, and our website, we ex-

panded our membership ranks with 67 new members this year.
Having exceeded last year’s tally of 43 new members, and knowing
new members are waiting to join in July, I am eager to start attracting
even more lawyers this coming year.  In the meantime, we are rolling
through a busy spring!  

First, congratulations to Judge Richard E. Conlin on receiving the
WCBA’s Professionalism & Civility in the Practice of Law Award at
our Annual Award Meeting & Election in April.  Judge Conlin has
served on the 14A District Court bench since his appointment in 1995.
Doug Mullkoff nominated Judge Conlin for the award with this heart-
felt statement, a feeling clearly shared by the 100+ people who at-
tended to honor the judge.    

“Dick Conlin has been a joy to practice in front of.  He was highly
respected as a civil attorney before generously giving back to the
community by agreeing to become a judge.  His temperament is ideal
for the bench.  Always pleasant, calm, and kind. He makes people
know they matter. Wise but soft spoken and humble. Quick to smile
and put others at ease. Courteous, helpful, friendly. Dick sets the stan-
dard for excellence.”

Doug Mullkoff and Mike Gatti presented the award to Judge Conlin,
and Judge Connors shared a big fish tale involving the honoree.  Ever
the gentleman, Judge Conlin admitted only that the story had “ele-
ments of truth in it.”  Established in 1991, the Professionalism & Ci-
vility Award is now presented every third year at the annual Bar
dinner, on a rotating schedule with the Patriot and Liberty Bell
Awards.  

The annual Bar dinner also included the return of 18 former Bar pres-
idents for the second year in a row.   A personal note of thanks to all
of our former Presidents for continuing to support the Bar.  I am glad
you still belong!  Events like this one and the upcoming Bench-Bar
conference also make it easy to catch up with members, like talking
with Abby Elias on the eve of her last day in the Ann Arbor City At-
torney’s Office after 23 years.  Congratulations, Abby, thank you, and
enjoy your retirement!  Congratulations also to Joy Gaines on her
promotion to First Assistant Public Defender, Juvenile Division!  Joy
is modest; thankfully, Chief Public Defender Delphia Simpson was
there to share the news.

Thank you also to this year’s Board members, committee and section
chairs, and to Executive Director Kyeena Slater and Kelley Lindquist.
The Board is a vibrant mix of personalities guiding the Bar and Ky-
eena and Kelley make the daily operations run like a well-oiled ma-

chine.  On July 1st, Mark Jane will step up as President.  I look for-
ward to Mark’s leadership with his passion for the Bar, his knack for
the fine print, and his winning trivia knowledge.      

After our Bench-Bar conference on May 3rd, keep an eye open for
the “WCBA Night Out at the Driving Range” in May and a book dis-
cussion event on Tough Cases.  Also, I’d love to have you join me
again in a fun 5K run/walk, this time the “Oberun”.  It’s an evening
summer solstice event at Wiard’s Orchard on Friday, June 21st.
www.runoberun5K.com  After that, there are only four months until
the Bar makes another strong showing in the Purple Run 5K for Safe-
House!

Last, to further foster that feeling of belonging, I hope you enjoy get-
ting to know more of our members through the Before They Were
Lawyers quiz below.

Cheers from the Bar,
Elizabeth 

Elizabeth C. Jolliffe

Elizabeth@yourbenchmarkcoach.com

1.   Judge Archie Brown, 22nd Circuit Court
2.   Karen Field, Washtenaw County Prosecutor’s Office
3.   Nick Gable, Legal Services of South Central Michigan 
4.   Joy Glovick, Conlin, McKenney & Philbrick, P.C.
5.   Joelle Gurnoe-Adams, Chalgian & Tripp Law Offices, PLLC 
6.   Elizabeth Jolliffe, Your Benchmark Coach
7.   Tom Kent, University of Michigan Office of the General 

Counsel   
8.   Matthew Kerry, Kerry Law PLLC 
9.   David McDaniel, Jaffe, Raitt, Heur & Weiss, P.C.
10. Miriam Perry, Washtenaw County Office of the Public De    

fender   
11. Judge Kirk Tabbey, 14A District Court
12. John Whitman, Garan Lucow Miller, P.C.

a.   Fotomat attendant
b.   Dental assistant
c.   English teacher in rural Japan
d.   Lady Foot Locker salesperson
e.  Garbage collector
f.    Backstage security, Castle Farms 

Music Theatre
g.   Auto mechanic
h.   Irrigation system installer
i.  Photographer @ “Picture Man”
j.  Auto mechanic
k.   Tile Setter
l.    Auto body & repair technician
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Indeed, to make the logo look even more similar to the photo, Rentmeester 
presented the following in his complaint:

The court held that the logo did not copy any authorship from the pho-
to.  This was based upon two fundamental copyright propositions:  no 
copyright in ideas, 17 U.S.C. § 102(b); and no copyright in features that 
essentially flow from the idea (scènes à faire).  The court said that the “idea” 
of the photo was “Michael Jordan in a gravity-defying dunk, in a pose 
inspired by ballet’s grand-jeté;” and that the unprotected elements of Rent-
meester’s photograph also included “the basketball hoop, the basketball, a 
man jumping, Mr. Jordan’s skin color, and his clothing.”  Thus, there was 
nothing original about the selection and arrangement of having a Michael 
Jordan jump with a basketball in the vicinity of a basketball hoop—that is 
all scènes à faire for the idea at issue.29

I find the decision in Rentmeester important because of our poor copyright 
jurisprudence when it comes to photographs of individuals.  The courts 
seem to accord a copyright holder rights in someone else’s face.  You may 
recall the uproar 12 years ago when Shepherd Fairy was accused of copying 
a photo of then-Senator Obama in order to create the famous “HOPE” post-
er.  The photographer did not pose Mr. Obama, or choose the backdrop, the 
outfit, or the lighting, and he did not evoke the expression of Mr. Obama.  
He was one of many in a roomful of photographers at a press conference.  
He snapped a photo. 

I have pulled together other photos of Mr. Obama, including one taken at 
about the same time, and suggest that the similarity between the photo on 
the left (above) and the poster next to it comes from the fact it is the same 
intelligent face looking back at us. 

The reason it matters is that copyright holders sometimes use their rights as 
tools of intimidation, threatening ruinous litigation and reputational harm, 
and seeking extortionate payments.  And it limits the freedom of persons to 
have different photographers capture their iconic expressions.  It nearly put 
Shepherd Fairy in prison.  

But, at least for a moment, Michael Jordan has given us something we can 
work with.

Susan M. Kornfield chairs the Intellectual Property Practice Group at 
Bodman PLC and is an adjunct professor at the University of Michigan 
Law School, teaching Entertainment Law and Intellectual Property 
Practice.  She founded and chaired the Pro Bono Committee at Bodman 
for 15 years, where she handles a wide variety of civil rights and poverty 
law matters, and intellectual property matters for low income  
individuals.

 28  http://nk_wp_media.s3.amazonaws.com/files/2015/01/photographer-claims-nike-stole-iconic-jordan-jumpman-logo-1-750x4001.jpg
 29  Rentmeester v. Nike, Inc., Case No. 3:15-cv-00113, (June 15, 2015) (D. Or. 2015), affirmed, Case No. 15-35509 (9th Cir. February 27, 2018).
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I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 

Edmund J. Sikorski, Jr.

Mediator Neutrality
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I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
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family gatherings.
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The Washtenaw County Bar Association –
It’s Where You Belong! We rolled out this
tagline last July at the start of our fiscal
year to help us welcome and support more
lawyers in our Bar. Thanks to relation-
ships, activities, and our website, we ex-

panded our membership ranks with 67 new members this year.
Having exceeded last year’s tally of 43 new members, and knowing
new members are waiting to join in July, I am eager to start attracting
even more lawyers this coming year. In the meantime, we are rolling
through a busy spring!

First, congratulations to Judge Richard E. Conlin on receiving the
WCBA’s Professionalism & Civility in the Practice of Law Award at
our Annual Award Meeting & Election in April. Judge Conlin has
served on the 14A District Court bench since his appointment in 1995.
Doug Mullkoff nominated Judge Conlin for the award with this heart-
felt statement, a feeling clearly shared by the 100+ people who at-
tended to honor the judge.

“Dick Conlin has been a joy to practice in front of. He was highly
respected as a civil attorney before generously giving back to the
community by agreeing to become a judge. His temperament is ideal
for the bench. Always pleasant, calm, and kind. He makes people
know they matter. Wise but soft spoken and humble. Quick to smile
and put others at ease. Courteous, helpful, friendly. Dick sets the stan-
dard for excellence.”

Doug Mullkoff and Mike Gatti presented the award to Judge Conlin,
and Judge Connors shared a big fish tale involving the honoree. Ever
the gentleman, Judge Conlin admitted only that the story had “ele-
ments of truth in it.” Established in 1991, the Professionalism & Ci-
vility Award is now presented every third year at the annual Bar
dinner, on a rotating schedule with the Patriot and Liberty Bell
Awards.

The annual Bar dinner also included the return of 18 former Bar pres-
idents for the second year in a row. A personal note of thanks to all
of our former Presidents for continuing to support the Bar. I am glad
you still belong! Events like this one and the upcoming Bench-Bar
conference also make it easy to catch up with members, like talking
with Abby Elias on the eve of her last day in the Ann Arbor City At-
torney’s Office after 23 years. Congratulations, Abby, thank you, and
enjoy your retirement! Congratulations also to Joy Gaines on her
promotion to First Assistant Public Defender, Juvenile Division! Joy
is modest; thankfully, Chief Public Defender Delphia Simpson was
there to share the news.

Thank you also to this year’s Board members, committee and section
chairs, and to Executive Director Kyeena Slater and Kelley Lindquist.
The Board is a vibrant mix of personalities guiding the Bar and Ky-
eena and Kelley make the daily operations run like a well-oiled ma-

chine. On July 1st, Mark Jane will step up as President. I look for-
ward to Mark’s leadership with his passion for the Bar, his knack for
the fine print, and his winning trivia knowledge.

After our Bench-Bar conference on May 3rd, keep an eye open for
the “WCBA Night Out at the Driving Range” in May and a book dis-
cussion event on Tough Cases. Also, I’d love to have you join me
again in a fun 5K run/walk, this time the “Oberun”. It’s an evening
summer solstice event at Wiard’s Orchard on Friday, June 21st.
www.runoberun5K.com After that, there are only four months until
the Bar makes another strong showing in the Purple Run 5K for Safe-
House!

Last, to further foster that feeling of belonging, I hope you enjoy get-
ting to know more of our members through the Before They Were
Lawyers quiz below.

Cheers from the Bar,
Elizabeth

Elizabeth C. Jolliffe

Elizabeth@yourbenchmarkcoach.com

1. Judge Archie Brown, 22nd Circuit Court
2. Karen Field, Washtenaw County Prosecutor’s Office
3. Nick Gable, Legal Services of South Central Michigan
4. Joy Glovick, Conlin, McKenney & Philbrick, P.C.
5. Joelle Gurnoe-Adams, Chalgian & Tripp Law Offices, PLLC
6. Elizabeth Jolliffe, Your Benchmark Coach
7. Tom Kent, University of Michigan Office of the General

Counsel
8. Matthew Kerry, Kerry Law PLLC
9. David McDaniel, Jaffe, Raitt, Heur & Weiss, P.C.
10. Miriam Perry, Washtenaw County Office of the Public De

fender
11. Judge Kirk Tabbey, 14A District Court
12. John Whitman, Garan Lucow Miller, P.C.

a. Fotomat attendant
b. Dental assistant
c. English teacher in rural Japan
d. Lady Foot Locker salesperson
e. Garbage collector
f. Backstage security, Castle Farms

Music Theatre
g. Auto mechanic
h. Irrigation system installer
i. Photographer @ “Picture Man”
j. Auto mechanic
k. Tile Setter
l. Auto body & repair technician

BEFORE THEY
WERE LAWYERS

Match the attorney with a past job
Answers on page 6

President’s Message
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Above: Jim Fink and Nick Roumel present David
Shand with the WCBA and Legal Services of
South Central Michigan Pro Bono/Public Service
Award. Below: ??

The Judiciary Committee of the Washtenaw County Bar 
Association wishes to express its deep gratitude for the support

of the following conference sponsors:

THANK YOU!

2018-2019 Judiciary Committee Co-Chairs:
W. Daniel Troyka & Mag. Tamara A. Garwood

Blanchard & Walker, PLLC

Bredell and Bredell

Christensen Law

Conlin, McKenney & Philbrick, P.C.

Dickinson Wright PLLC

Dykema

Fink & Fink, PLLC

Foley, Baron, Metzger & Juip, PLLC

Garan Lucow Miller, P.C.

Garris, Garris, Garris & Garris, P.C.

Geherin Law Group, PLLC

Hooper Hathaway, P.C.

Jaffe Raitt Heuer & Weiss, P.C.

Lana Panagoulia Law, PLLC

Law Office of Jinan M. Hamood

Law Offices of Robert June, P.C.

Mackmiller Manchester, PLLC

Nationwide Interlock

Nichols, Sacks, Slank, Sendelbach,
Buiteweg & Solomon, P.C.

Pear Sperling Eggan & Daniels, P.C.

Smith Haughey Rice & Roegge

The Vincent Law Firm, P.C.

Washtenaw County Legal News

Widgeon Dispute Resolution, PLC

Photos courtesy of the Washtenaw County Legal News – Frank Weir, Photographer •Please see www.washbar.org for additional photos.

30th Annual Bench-Bar Conference

Above: John Reiser,
Karen Field, Angela
Poviliatis and Amy
Reiser. Right: Robert
Dawid and Anna
Frushour
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�e annual conference was held on May 3rd at Travis Pointe Country Club.

to those that continue to support the WCBA by contributing to the WCBA Donations Fund for 
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I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 

Edmund J. Sikorski, Jr.

Mediator Neutrality
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New Members & Law Firm Notes

Welcome to Our New Members!

Attorney Members
Torchio W. Feaster (P71076) –  

Washtenaw County Office of the Public Defender

Michael Friese (P75541) –  
Washtenaw County Office of the Public Defender

Chinaza Ikeri (P77171) –  
Washtenaw County Office of the Public Defender

Carrie Kannenje (P78182) –  
Washtenaw County Prosecutor’s Office

Melissa Kliemann (P80066) –  
Washtenaw County Office of the Public Defender

Andrew John Meyer (P85036) –  
Washtenaw County Office of the Public Defender

Thomas R. Morris (P39141) –  
Morris & Morris Attorneys, P.L.L.C.

Christine Rodrigues (P82664) –  
Washtenaw County Office of the Public Defender

Michelle Smigiel (P81560) –  
Garan Lucow Miller, P.C.

Khadija Swims (P83503) –  
Washetaw County Office of the Public Defender

Zachary M. Zurek (P77222) – Garan Lucow Miller, P.C.

Associate Members
Caroline Perry –  

University of Michigan Law School, Class of 2022

Charles R. Drabik – Suzanne R. Fanning, PLLC

Law Firm Notes 
Bassett Law, an Elder Law firm based in Ann 
Arbor, Michigan, is pleased to welcome attorney 
Amanda N. Murray as a partner in the firm.  
As a result, the name of the firm has officially 
changed to Bassett Murray Law Group, PLLC.

Amanda Murray focuses her practice on Elder 
Law, Probate and Estate Administration, 
Adoption, Medicaid Planning, Estate Planning, 

Amanda N. Murray

LGBT Law and Assisted Reproductive Technology, and serves as a 
professional fiduciary.  

Amanda graduated Cum Laude from Eastern Michigan University with 
a bachelor’s degree in Business Administration and received her Juris 
Doctorate from the Western Michigan University Thomas M. Cooley 
Law School where she graduated in the top 10% of her class.

Amanda is a member of and actively involved in the Elder Law and 
Disability Rights Section of the State Bar of Michigan.  

For more information, please visit www.bassettlaw.com  
or call 734-930-9200.
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2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 

Edmund J. Sikorski, Jr.

Mediator Neutrality
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The Washtenaw County Bar Association –
It’s Where You Belong!  We rolled out this
tagline last July at the start of our fiscal
year to help us welcome and support more
lawyers in our Bar.  Thanks to relation-
ships, activities, and our website, we ex-

panded our membership ranks with 67 new members this year.
Having exceeded last year’s tally of 43 new members, and knowing
new members are waiting to join in July, I am eager to start attracting
even more lawyers this coming year.  In the meantime, we are rolling
through a busy spring!  

First, congratulations to Judge Richard E. Conlin on receiving the
WCBA’s Professionalism & Civility in the Practice of Law Award at
our Annual Award Meeting & Election in April.  Judge Conlin has
served on the 14A District Court bench since his appointment in 1995.
Doug Mullkoff nominated Judge Conlin for the award with this heart-
felt statement, a feeling clearly shared by the 100+ people who at-
tended to honor the judge.    

“Dick Conlin has been a joy to practice in front of.  He was highly
respected as a civil attorney before generously giving back to the
community by agreeing to become a judge.  His temperament is ideal
for the bench.  Always pleasant, calm, and kind. He makes people
know they matter. Wise but soft spoken and humble. Quick to smile
and put others at ease. Courteous, helpful, friendly. Dick sets the stan-
dard for excellence.”

Doug Mullkoff and Mike Gatti presented the award to Judge Conlin,
and Judge Connors shared a big fish tale involving the honoree.  Ever
the gentleman, Judge Conlin admitted only that the story had “ele-
ments of truth in it.”  Established in 1991, the Professionalism & Ci-
vility Award is now presented every third year at the annual Bar
dinner, on a rotating schedule with the Patriot and Liberty Bell
Awards.  

The annual Bar dinner also included the return of 18 former Bar pres-
idents for the second year in a row.   A personal note of thanks to all
of our former Presidents for continuing to support the Bar.  I am glad
you still belong!  Events like this one and the upcoming Bench-Bar
conference also make it easy to catch up with members, like talking
with Abby Elias on the eve of her last day in the Ann Arbor City At-
torney’s Office after 23 years.  Congratulations, Abby, thank you, and
enjoy your retirement!  Congratulations also to Joy Gaines on her
promotion to First Assistant Public Defender, Juvenile Division!  Joy
is modest; thankfully, Chief Public Defender Delphia Simpson was
there to share the news.

Thank you also to this year’s Board members, committee and section
chairs, and to Executive Director Kyeena Slater and Kelley Lindquist.
The Board is a vibrant mix of personalities guiding the Bar and Ky-
eena and Kelley make the daily operations run like a well-oiled ma-

chine.  On July 1st, Mark Jane will step up as President.  I look for-
ward to Mark’s leadership with his passion for the Bar, his knack for
the fine print, and his winning trivia knowledge.      

After our Bench-Bar conference on May 3rd, keep an eye open for
the “WCBA Night Out at the Driving Range” in May and a book dis-
cussion event on Tough Cases.  Also, I’d love to have you join me
again in a fun 5K run/walk, this time the “Oberun”.  It’s an evening
summer solstice event at Wiard’s Orchard on Friday, June 21st.
www.runoberun5K.com  After that, there are only four months until
the Bar makes another strong showing in the Purple Run 5K for Safe-
House!

Last, to further foster that feeling of belonging, I hope you enjoy get-
ting to know more of our members through the Before They Were
Lawyers quiz below.

Cheers from the Bar,
Elizabeth 

Elizabeth C. Jolliffe

Elizabeth@yourbenchmarkcoach.com

1.   Judge Archie Brown, 22nd Circuit Court
2.   Karen Field, Washtenaw County Prosecutor’s Office
3.   Nick Gable, Legal Services of South Central Michigan 
4.   Joy Glovick, Conlin, McKenney & Philbrick, P.C.
5.   Joelle Gurnoe-Adams, Chalgian & Tripp Law Offices, PLLC 
6.   Elizabeth Jolliffe, Your Benchmark Coach
7.   Tom Kent, University of Michigan Office of the General 

Counsel   
8.   Matthew Kerry, Kerry Law PLLC 
9.   David McDaniel, Jaffe, Raitt, Heur & Weiss, P.C.
10. Miriam Perry, Washtenaw County Office of the Public De    

fender   
11. Judge Kirk Tabbey, 14A District Court
12. John Whitman, Garan Lucow Miller, P.C.

a.   Fotomat attendant
b.   Dental assistant
c.   English teacher in rural Japan
d.   Lady Foot Locker salesperson
e.  Garbage collector
f.    Backstage security, Castle Farms 

Music Theatre
g.   Auto mechanic
h.   Irrigation system installer
i.  Photographer @ “Picture Man”
j.  Auto mechanic
k.   Tile Setter
l.    Auto body & repair technician

BEFORE THEY 
WERE LAWYERS  

Match the attorney with a past job
Answers on page 6

President’s Message

May/June 20198

In the past 25 years, the gay rights movement (as it 
was known in my formative years) has made what 
many consider to be astonishing progress. Begin-
ning with Romer v. Evans,1 in which the Supreme 
Court held that an amendment to Colorado’s state 
Constitution which prohibited all legislative or 
judicial action designed to protect homosexual 
persons violated the 14th Amendment of the U.S. 
Constitution, the Supreme Court has delivered 
opinions which have guaranteed civil rights for 
LGBT persons. In Lawrence v. Texas,2 the Court 
held that sodomy laws targeting homosexuals violated the 14th Amendment’s 
due process protections for liberty and privacy. In United States v. Wind-
sor,3 the Court held that the Federal Defense of Marriage Act,4 which denied 
recognition of same-sex marriages, violated the 5th Amendment’s guarantee 
of equal liberty. In Obergefell v. Hodges,5 the Court held that state statutes 
prohibiting same-sex marriage violated the 14th Amendment’s due process 
and equal protection guarantees. And in Bostock v. Clayton Co.,6 the Court 
held that Title VII’s equal employment guarantees encompassed lesbian, gay, 
bisexual, and transgender persons on the basis of their sex. Some of these 
decisions overturned prior Supreme Court precedent which had denied such 
protection to gays and lesbians.

It is fair to say that, with a handful of decisions, the Supreme Court has fun-
damentally changed the legal and social landscape regarding LGBT rights. 
From a vantage point that seemed unlikely even a decade ago, it is fair to ask:  
what’s next for LGBT rights? It seems likely that the LGBT rights movement 
will be facing at least two significant pressures going forward, one from out-
side the movement and one from inside the movement.

Outside pressure comes from religious organizations seeking to create reli-
gious exemptions to civil rights laws as they apply to LGBT persons. Advoca-
cy organizations have been litigating to create   more muscular free-exercise 
clause jurisprudence. Thus far, that litigation has resulted in Supreme Court 
rulings allowing employers to decline health care coverage that includes 
abortion or contraceptive care. That is, any employer may decline all con-
traceptive coverage for its female employees. Female employees of these ex-
empted employers will receive no contraceptive coverage in their employee 
health plan, despite ACA mandates to the contrary.7 In his Bostock opinion, 
Justice Gorsuch seems to have explicitly invited such litigation around LGBT 
rights by invoking both the First Amendment’s free exercise clause and the 
1  517 U.S. 620 (1996).
2  539 U.S. 558 (2003).
3  570 U.S. 744 (2013).
4  1 U.S.C.S. § 7.
5  576 U.S. 644 (2015).
6  140 S.Ct. 1731 (2020).
7  Little Sisters of the Poor v. Pennsylvania, et al., 140 S. Ct. 2367 (2020).
8  Bostock, 140 S.Ct. at 1754.
9  992 F.3d 492 (6th Cir. 2021).
10  992 F.3d at 498.
11  992 F.3d at 516.
12  Such as the A.C.L.U. and the Human Rights Campaign.
13  See “Implications for Female Prisoners of Executive Order 13988) at https://sexandgender.us/appendix-a-implications-for-female-prisoners-of-executive-order-13988/ collecting sources. The author of this 
piece is a member of the Women’s Collective on Law and Policy.
14  Such as the Women’s Collective on Law and Policy, the LGB Alliance, the Women’s Liberation Front, and the Women’s Human Rights Campaign.

15  968 F.3d 1286 (11th Cir. 2020).

Religious Freedom Restoration Act as potential limitations on the expansion 
of LGBT rights.8  Litigation on these grounds have already yielded results. 
In Meriwether v. Hartop,9 a university professor argued that adherence to 
his employer’s pronoun policy, which required him to use a student’s chosen 
pronouns even where those pronouns did not align with the student’s bio-
logical sex, violated his religious beliefs that sex is immutable and “cannot 
be changed, regardless of an individual’s feelings or desires.”10 The court first 
noted that “[d]epending on the circumstances, the application of a nondis-
crimination policy could force a person to endorse views incompatible with 
his religious convictions.”11 The court then held that the plaintiff had “plausi-
bly alleged that Shawnee State burdened his free-exercise rights” by its policy 
of disciplining employees for not using a student’s chosen pronouns.

Internal pressure comes from a schism in the LGBT community that has be-
come more public, more pronounced, and more divisive since Bostock. That 
schism is over the appropriate relationship of sex to gender identity as a mat-
ter of social policy and law. On one side of the schism is the belief that gen-
der identity is coextensive with physical sex. This position is often expressed 
through the assertions that “transwomen are women” and that “transmen 
are men.” Some organizations advocating for LGBT rights12 take the position 
that, for all purposes of social organization and law, sex and gender identity 
are identical. This position has most visibly resulted in a transgender-identi-
fied male, Laurel (née Gavin) Hubbard, competing in women’s weightlifting 
at the 2021 Tokyo Olympics. Less visibly, transgender-identified male pris-
oners have been transferred to women’s prison in the U.K., Canada, and the 
United States. These transfers have resulted in assaults on female prisoners 
and litigation challenging the practice.13 

The argument regarding the limits and definitions of sex and gender iden-
tity has riven the LGBT community, which is often mistakenly presented as 
wholly unified.  The other side of the schism is the belief that sometimes, in 
social policy and law, sex matters. Some feminist and lesbian and gay orga-
nizations14 take the position that sex and gender identity are distinct and 
should be treated as distinct in relevant law and social policy. That is, where 
sex matters, gender identity should not be allowed to override sex-based pro-
tections provided in law. 

This schism is becoming more visible as courts navigate the post-Bostock 
landscape. Some courts have conflated sex and gender identity through, 
what some argue is improper, application of Bostock’s holding to Title IX. 
In Adams v. Sch. Bd.,15 the Eleventh Circuit held that denying a female High 

What’s Next for LGBT Rights?

Charlotte Croson
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I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 

Edmund J. Sikorski, Jr.
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from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 
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I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.
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today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.
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tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.
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process in which a neutral third party facili-
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helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
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Standard II of the Model Standards of Conduct for Mediation (SCAO
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semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 
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School student with a transgender identity access to 
the boy’s restroom is sex discrimination prohibited 
by Title IX – notwithstanding Title IX’s explicit al-
lowance of separate sex-based facilities for students. 
A dissent by Chief Judge William Pryor takes the ma-
jority to task for, inter alia, conflating sex and gender 
identity.  

The Sixth Circuit recently questioned such confla-
tion. In Meriwether v. Hartop,16 the Sixth Circuit 
Court of Appeals cautioned that “Title VII differs 
from Title IX in important respects: For example, 
under Title IX, universities must consider sex in al-
locating athletic scholarships, 34 C.F.R. § 106.37(c), 
and may take it into account in ‘maintaining sepa-
rate living facilities for the different sexes.’ 20 U.S.C. 
§ 1686. Thus, it does not follow that principles an-
nounced in the Title VII context [per Bostock] 
automatically apply in the Title IX context.”17 The 
Court allowed the professor to proceed with his First 
Amendment challenges to university policy which 
required professors to address students by their cho-
sen pronouns, even when the pronoun was inconsis-
tent with the student’s biological sex. 

As more issues come before the courts, and as more 
legislation is drafted and presented for passage in 
Congress and State legislatures, these external and 
internal pressures will shape the reach and limita-
tions of LGBT rights. 

Charlotte Croson, partner at Croson, Taub & Mi-
chaels, PLLC, represents employees who have been 
wrongfully terminated or discriminated against by 
their employers, including private, State, and Federal 
employees. Croson has many years of experience 
enforcing state and federal civil rights laws for her 
clients including bringing claims for race, national 
origin, sex, sexual orientation, disability, pregnancy, 
and age discrimination. Croson also leads Croson, 
Taub & Michaels, PLLC’s appellate practice and 
represents clients in appeals before State and Federal 
agencies and in State and Federal courts.  She can be 
reached at ccroson@ctmlaw.com. 

16  992 F.3d 492 (6th Cir. 2021).
17  Id. at 510, n.4
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I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.

9Res Ipsa Loquitur

In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 
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