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SPECIALIZING IN SELLING REAL ESTATE ASSOCIATED 
WITH ESTATE SALES, PROBATE, AND DIVORCE.  CALL 
FOR A CONFIDENTIAL ASSESSMENT. 

An exclusive affiliate of Coldwell Banker Previews International

ALEX MILSHTEYN, CRS, GRI, ABR 

(734) 417-3560 | alex@alexmi.com | www.alexmi.com | Associate Broker  
Coldwell Banker Weir Manuel, 2723 S. State St., Suite 130, 
Ann Arbor, MI 48108

Don’t let a real estate 
asset delay a
settlement.
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Award. Below: ??
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MICHIGAN’S PREMIER MEETING FACILITY

YOUR MEETING
THIS GOODNEVER HAD IT

Rated ★★★★ by Orbitz/Travelocity

WEBER’S

  Renowned full-service independent hotel with food service from Weber’s Restaurant
  Michigan’s finest meeting rooms – bright, contemporary, high-tech

   Serving genuine hospitality for 75 years
  Ideally located in Ann Arbor on I-94        Kelsey Baptist at 734-794-2262 

Jackson Ave. at I-94 | Ann Arbor, MI 
(734) 769-2500 | (800) 443-3050

www.webersannarbor.com

BOUTIQUE HOTEL
ANN ARBOR, MICHIGAN

WEBER’S
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HOW MARIJUANA USE CAN STILL BE ILLEGAL IN
MICHIGAN POST PROPOSAL 1 PASSAGE

On November 6, 2018, recreational
marijuana use was approved by voters
in Michigan. The ballot initiative was
called Proposal 1, but the law is called
the Michigan Regulation and Taxation
of Marihuana Act (MRTMA). The
MRTMA went into effect on December
6, 2018. Currently people can use mari-
juana recreationally in Michigan if they
can obtain the substance legally. This
means that a person can still break the
law by using or possessing recreational
marijuana. Below are some examples
of how people can still run into issues
under the new law.

1. Even though recreational marijuana use is permitted, it’s not permit-
ted for everyone. The MRTMA allows adults 21 years or older to
legally possess two and a half ounces of marijuana outside the home,
and up to ten ounces at their home. If a person has recreational mari-
juana in excess of those amounts, then they are violating the law. The
age restriction also means that those under age 21 can still have issues,
just like with underage drinking or alcohol possession.

2. A person is still not permitted to sell, distribute, or purchase recre-
ational marijuana in the State of Michigan. Doing so is a crime.
Michigan’s Department of Licensing and Regulatory Affairs (LARA)
is creating the process for distribution and sales of recreational mari-
juana. It will probably take up to a year for LARA to create and ap-
prove the process.

3. Public use of marijuana is prohibited. This is similar to alcohol.
Just because it’s legal for some people to use and possess it, that does
not mean they can use it in public.

4. Exportation of recreational marijuana out of Michigan is prohibited
by the MRTMA. This means that once LARA creates the means of

buying and selling recreational marijuana, a person will still be prohib-
ited from exporting it to other places even if it’s legal in that place.

5. Lastly, driving while high is still illegal in Michigan. Currently
there is zero tolerance for operating with the presence of recreational
marijuana in Michigan if you are under 21. The minimum standard in
Michigan for Operating While Intoxicated under Marijuana for those
over 21 is 1 nanogram/milliliter. This is a very low testable level.
Other states like Colorado and Washington set their level at 5 ng/ml. It
is possible that in the near future our legislature will address drugged
driving for recreational marijuana users. This area of criminal law will
also develop more through case law.

As one can see, the MRTMA hasn’t completely eliminated illegal ac-
tivity relating to recreational marijuana use and possession. The above
examples are not exhaustive and since this is a new area of law in
Michigan, there will be changes as our state learns to navigate the
recreational marijuana arena.

Alexander W. Hermanowski is a staff attorney for the University of
Michigan Student Legal Services where he helps students with various
legal issues including criminal defense and consumer protections. Mr.
Hermanowski also runs his own practice called Hermanowski Law fo-
cusing on criminal defense, plaintiff’s personal injury litigation, and
estate planning. Mr. Hermanowski is a Director at Large on the
WCBA Board of Directors. He also co-chairs the WCBA’s Criminal
Law Section. He can be reached at alexherm@umich.edu or (734)
763-9920.

Alexander W. Hermanowski

BEFORE THEY
WERE LAWYERS

Answers
1. l
2. a
3. e
4. g
5. d
6. b

7. i
8. j
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10. c
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PROCEED WITH CAUTION – WHY STATE EQUALIZED 
VALUE MAY NOT BE YOUR CLIENT’S FRIEND

Probate can be a complicated process for the
personal representative, who likely only han-
dles this type of situation once or twice in a
lifetime. As an attorney, the process makes
sense to you, but your client likely only has a
cursory understanding of the process. A proper
assessment of the value of the decedent’s real
property is particularly difficult for the layper-
son or the attorney who is unfamiliar with real
estate transactions.

When determining date of death values for the
decedent's assets, the temptation may be to use
assessment data in order to arrive at the opinion
of value as of the date of death, but is this
working in your client’s best interest? Is the as-
sessment data a good indicator of value? Does having a value that is sub-
stantially higher or lower than actual value hurt the client and potentially
subject you to misrepresentation in the end?

In order to determine whether or not these sources are reliable, I pulled
twenty random sales in the area, and compared their sales prices to the as-
sessment data. The TCV is the True Cash Value (See chart below.)

This random sampling of twenty sales that occurred in the area, compared
to assessment data, shows assessment information both above and below
sales price, and only three instances within a five percent variance (which
is the variance that most appraisers consider the tolerance they look for in
terms of acceptability). That means that assessment data would only have
been useful fifteen percent of the time.

The most reliable and defensible number will come from a formal ap-
praisal, conducted by a certified real estate appraiser. Throughout the val-
uation process, the appraiser analyzes and reconciles the collected data to
arrive at conclusions regarding the final value opinion. In the final recon-
ciliation, the appraiser considers all the available data and uses knowl-
edge, experience and professional judgment to arrive at a final opinion
for the property.

The cost of an appraisal is minimal compared to the potential tax burden

of an inappropriately provided basis. Equally important, a report of this
caliber may help substantiate your claim that the values within the report
are well-founded and accurate.

Other tips about appraisals:

It is important to remember that sometimes the person paying for the ap-
praisal is not the appraiser’s client. For example, in a mortgage lending
scenario, the borrower is paying for the appraisal. The appraiser, how-
ever, is developing their analysis and reporting for their client: the lender.
If you have a client purchasing property and they would like to engage
the services of an appraiser, it is completely within their right to do so,
but it is separate from the mortgage process.

With appraisals, the intended use can be for mortgage financing, for es-
tablishing a value in an equitable dissolution issue, or it can be for buying
a house without a loan. There are myriad reasons someone may wish to
have an independent opinion of the property’s value. One constant is
that the appraisal report should be understandable to the client and in-
tended users.

Appraisal reports should be clear and help lead the client to a logical con-
clusion. Even if the client does not agree with the results in the end, they
should always be able to understand how the appraiser got to their con-
clusion. The appraisal report should be able to help the appraiser’s client
make an informed decision as to how to proceed on whatever the basis
was for obtaining this professional opinion to begin with.

Rachel Massey, SRA, AI-RRS, IFA, is an AQB Certified USPAP instructor
and has been appraising full-time since 1989. She is a Certified Residen-
tial Appraiser in Michigan, specializing in relocation work for various
clients, as well as lake properties and other residential properties. She
covers all of Washtenaw County, and parts of Jackson and Livingston
Counties. Please visit https://annarborappraisals.com for more informa-
tion.

Rachel Massey

ab

Personal jurisdiction is a big deal. Without it, a court cannot 
enter a money judgment or injunction against a defendant.  In 
recent years, the United States Supreme Court has narrowed 
the circumstances under which personal jurisdiction may be 
exercised, particularly against out-of-state corporate defendants. 
See generally Michael H. Hoffheimer, The Stealth Revolution in 
Personal Jurisdiction, 70 Fla. L. Rev. 499 (2018). Yet these changes 
are not fully reflected in Michigan decisions addressing personal 
jurisdiction, leading to a potential trap for a practitioner looking 
only at Michigan case law. This article provides a brief overview 
of the recent constitutional constraints imposed on personal 
jurisdiction, and then considers the potential for a Michigan 
court to exercise personal jurisdiction under a consent-by-
registration theory, where jurisdiction would otherwise be lacking.  

Essential Background

A court’s exercise of personal jurisdiction must comport with both the 
jurisdictional statutes in the state where the court sits, and the Fourteenth 
Amendment’s Due Process Clause. Goodyear Dunlop Tires Operations, S.A. 
v. Brown, 564 U.S. 915, 918 (2011). The cornerstone of modern personal 
jurisdiction theory under the Due Process Clause is a defendant’s “contacts” 
with the forum (i.e., the stronger the contacts, the less the Due Process 
concerns).

Personal jurisdiction comes in two flavors: general (“all-purpose”) and 
specific (“limited”). General jurisdiction is constitutionally permissible when 
a defendant is “essentially at home” in a state, in which case that state’s courts 
can “hear any and all claims” against the defendant, regardless of whether the 
claims have any factual connection to the state. See Daimler AG v. Bauman, 
571 U.S. 117, 122 (2014). In contrast, specific jurisdiction is permissible only 
where the suit “arises out of or relates to the defendant’s contacts with the 
forum.” Id. at 118.    

Following the Supreme Court’s seminal decision of Int’l Shoe Co. v. 
Washington, 326 U.S. 310 (1945), courts recognized that a corporate 
defendant may be subject to general jurisdiction based on “continuous and 
systematic” contacts with the forum. But in the decades following Int’l Shoe 
Co., courts have wrestled with the question of what constitutes “continuous 
and systematic” contacts. Similarly, for specific jurisdiction, courts have 
disagreed over the requisite nexus between the claims alleged and the 
defendant’s contacts with the forum.  

The Supreme Court’s Recent Clamp Down

The discord surrounding “continuous and systematic” contacts was largely 
put to rest in the Supreme Court’s Daimler AG v. Bauman decision, issued in 
2014, which essentially confined general jurisdiction over a company to its 
place of incorporation and its principal place of business (albeit leaving the 
door open for an “exceptional case” where general jurisdiction could exist 
in the absence of those two conditions). Daimler, 571 U.S. at 137-39, 139 
n.19. In other words, Daimler “eliminate[d] the traditional ‘continuous and 
systematic’ contacts test for general jurisdiction.” See Charles Rhodes, Toward
a New Equilibrium in Personal Jurisdiction, 48 U.C. Davis L. Rev. 207, 209 
(2014). The Court’s decision in Daimler coincides with increasingly restrictive 
positions the Court has taken on specific jurisdiction, most recently in Bristol-
Myers Squibb Co. v. Superior Court, 137 S. Ct. 1773 (2017). 

Consent to Personal Jurisdiction Via Business Registration

In the wake of the new limitations on personal jurisdiction, 
plaintiffs have increasingly argued that regardless of the extent 
a defendant does business within a forum, a defendant consents 
to general jurisdiction the moment it registers under the forum’s 
business registration statute, which invariably requires the 
appointment of an agent for service of process within the forum. 
This theory is not without precedent—the Supreme Court 
accepted it in Pennsylvania Fire Insurance Co. of Philadelphia v. 
Gold Issue Mining & Milling Co., 243 U.S. 93 (1917). And in some 
post-Daimler instances, the consent-by-registration theory has 
worked. See, e.g., Senju Pharm. Co., Ltd. v. Metrics, Inc., 96 F. 
Supp. 3d 428, 436-40 (D.N.J. 2015); see also Genuine Parts Co. v. 

Cepec, 137 A.3d 123, 149, n.30 (Del. 2016) (Vaughn, J., dissenting) (surveying 
cases).  

Yet personal jurisdiction law has evolved significantly since Pennsylvania 
Fire, and numerous decisions after Daimler have rejected consent-by-
registration, including decisions from the highest state appellate courts 
in Delaware, Illinois, and Missouri. See Genuine Parts Co. v. Cepec, 137 
A.3d 123, 138-48 (Del. 2016); Aspen Am. Ins. Co. v. Interstate Warehousing, 
Inc., 90 N.E.3d 440, 447 (Ill. 2017); State ex rel. Norfolk S. Ry. v. Dolan, 512 
S.W.3d 41, 51-52 (Mo. 2017). Courts have tended to reject consent-by-
registration on statutory interpretation grounds rather than constitutional 
grounds—holding that there is no actual consent where the statutes do 
not make personal jurisdiction a condition of registration. But even those 
decisions have expressed skepticism over whether consent-by-registration 
could be constitutionally compatible with Daimler. And in some cases, that 
skepticism has been used as a rationale for interpreting the jurisdictional 
import of the business registration statutes narrowly (under the prudential 
doctrine of construing statutes to be consistent with the U.S. Constitution, 
when possible). See Genuine Parts Co. v. Cepec, 137 A.3d at 144-48; Brown v.
Lockheed Martin Corp., 814 F.3d 619, 639-41 (2d Cir. 2016). The skepticism 
over consent-by-registration is understandable, given it would permit 
the exercise of general jurisdiction far beyond a corporation’s place of 
incorporation and principal place of business, thereby making Daimler a 
practical nullity for corporations with a national presence.

Consent-by-Registration in Michigan

No published Michigan decisions have addressed consent-by-registration. 
However, it did arise in federal court in Magna Powertrain de Mex. S.A. 
de C.V. v. Momentive Performance Materials USA LLC, 192 F. Supp. 3d 824 
(E.D. Mich. 2016), where the court considered its own exercise of personal 
jurisdiction from the perspective of a Michigan state court (under the general 
rule that the boundaries of personal jurisdiction in federal court are equal to 
the state where the federal court sits). In Magna Powertrain, Judge Lawson 
rejected consent-by-registration on the basis that the language of Michigan’s 
business registration statute does not permit an inference of consent. By 
deciding the issue on this ground, the court avoided the constitutional 
question of whether Daimler would permit such an inference—the approach 
often taken in other jurisdictions, as mentioned above. 

Yet shortly after Magna Powertrain, Judge Potts (ret.) of the Oakland County 
Circuit Court reached an entirely different conclusion, holding that business 
registration—and corresponding appointment of a registered agent—was 

Personal Jurisdiction: New Limitations 
and the Consent-by-Registration Workaround

Paul T. Stewart

www.webersannarbor.com
https://www.ahpplc.com/
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Michigan Trailblazers:  Women in the Workplace

Annual Award Dinner and Election

WLAM – Washtenaw Region and the WCBA’s New Lawyers’ section 
sponsored a joint panel discussion at Stonebridge Golf Club on April 25th.

Above: Nick Roumel, Kristin Davis, Patricia Reiser, Sandy
Musser, Alison Love, Hon. Judith E. Levy, Hon. Betty R.
Widgeon (ret.), Dr. Maya Hammoud, Jennifer Lawrence,
Angela Walker, Parisa Ghazaeri, Stephanie Garris, and
Jinan Hamood.

Jean and the Hon. Richard E.
Conlin     

Doaa Al-Howaishy and Lynn McGuire

Olga Yermalenka, Nike Gatti and Ashwin
Patel 

Photos courtesy of the Washtenaw County Legal News – Frank Weir, Photographer  •Please see www.washbar.org for additional photos.

Lawyers Section

Annual Award Dinner and Election – April 11th
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I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 

Edmund J. Sikorski, Jr.

Mediator Neutrality
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 Hon. Tracy Van den Bergh
Judge Tracy Van den Bergh was elected by the voters of Washtenaw County in 2020 and took the bench on January 1, 2021. 
Before practicing law, Judge Van den Bergh first earned her Bachelor’s and Master’s degrees in social work from New York 
University. As a clinical social worker and Mental Health Director, she diagnosed and treated children, adults, and families 
struggling with substance abuse and mental health issues. Judge Van den Bergh subsequently earned her Juris Doctor from 
Michigan State College of Law, graduating in the top 5% of her class.

As an attorney, Judge Van den Bergh handled cases in a broad number of practice areas, while focusing on high-conflict litigation and serving 
particularly vulnerable individuals and families. Prior to being seated on the circuit court, she served in the office of the Michigan Attorney General, 
where she managed complex litigation in the Health, Education, and Family Services Division. For eight years, she also provided comprehensive 
legal services to over 1,000 disadvantaged Washtenaw County residents as a staff, and later a supervising attorney at Legal Services of South Central 
Michigan (LSSCM). At LSSCM, she simultaneously served as a Field Instructor for Eastern Michigan University’s School of Social Work.

Did you always know you wanted to be an attorney?  
About what age did you decide to pursue law school?   

No. I am the first lawyer in my family and did not decide to go to law 
school until I was 31, after I had already been practicing as a clinical 
social worker. My work as a social worker motivated me to go to law 
school so I could address related issues in the legal system.

Where did you get your undergraduate degree?  

New York University.

What would your second career choice have been if being an 
attorney didn’t work out? 

Physician.

Words of wisdom to pass on to new lawyers?  Or most  
valuable lesson learned in life?

If you do not like the work you are doing, change it. And, if you make a 
mistake, fix it, own it, and move on. It happens to everyone.

What was your first job?

Cashier at a supermarket.

What do you like to do in your spare time?  Any hobbies?

I enjoy hiking and spending time with my family and dogs. I also enjoy 
horseback riding. 

Do you do any volunteer work?  What local boards do you sit on? 
What position do you hold?

Most of my current volunteer work focuses on rescuing and rehabilitating 
bullmastiffs through bullmastiff rescue, however, I held prior board 
positions with National Alliance on Mental Illness, Michigan Prisoner 
Re-entry Initiative, and Summers-Knoll school.

What is your biggest challenge as a judge?  Is this different 
than in the past?

In the past I was an advocate for one position, so being a judge is quite 
different. Now, my biggest challenge is trying to figure out which side is 
telling the truth when I am faced with very different stories and no third-
party information.

Tell us a little about your family.

I have been married for 26 years to my husband Larry. Our daughter 
Isabelle is 21 and just getting ready to graduate from University of 
Vermont. We share our home with three bullmastiffs, a dachshund, a 
horse, and two rescued parrots.

Do you travel much?  Where are some of your favorite places?

My family and I love to travel. Some of my favorite places are Costa Rica, 
Australia, and Africa. I love going anywhere that I can see animals in their 
natural environment.

What person, living or dead, real or fictional, would you  
like to have dinner with?

The late Congressman John Lewis.

Can you tell us a little about some interesting cases  
you have worked on?

My career has allowed me to have a broad range of experience in  
both the public and private sector. 
Just prior to becoming a judge, I worked on settling a class action 
litigation which led to systemic reform in the delivery of mental health 
services to special needs children. It was a very satisfying case since 
both sides are aligned philosophically, working well collaboratively, and 
committed to systemic reform. 
When I was a new lawyer, I worked on a very interesting wrongful death 
claim which resulted in me learning about the chemical properties of 
propane and mechanics of regulators, which is something I never thought 
I would be doing. I also conducted/defended 35 depositions on that case 
in one month. 
My most meaningful work, however, has been in family law. I am 
especially proud of the appellate work I have done which resulted in 
returning a child to the care of their custodial parent.
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The Washtenaw County Bar Association –
It’s Where You Belong!  We rolled out this
tagline last July at the start of our fiscal
year to help us welcome and support more
lawyers in our Bar.  Thanks to relation-
ships, activities, and our website, we ex-

panded our membership ranks with 67 new members this year.
Having exceeded last year’s tally of 43 new members, and knowing
new members are waiting to join in July, I am eager to start attracting
even more lawyers this coming year.  In the meantime, we are rolling
through a busy spring!  

First, congratulations to Judge Richard E. Conlin on receiving the
WCBA’s Professionalism & Civility in the Practice of Law Award at
our Annual Award Meeting & Election in April.  Judge Conlin has
served on the 14A District Court bench since his appointment in 1995.
Doug Mullkoff nominated Judge Conlin for the award with this heart-
felt statement, a feeling clearly shared by the 100+ people who at-
tended to honor the judge.    

“Dick Conlin has been a joy to practice in front of.  He was highly
respected as a civil attorney before generously giving back to the
community by agreeing to become a judge.  His temperament is ideal
for the bench.  Always pleasant, calm, and kind. He makes people
know they matter. Wise but soft spoken and humble. Quick to smile
and put others at ease. Courteous, helpful, friendly. Dick sets the stan-
dard for excellence.”

Doug Mullkoff and Mike Gatti presented the award to Judge Conlin,
and Judge Connors shared a big fish tale involving the honoree.  Ever
the gentleman, Judge Conlin admitted only that the story had “ele-
ments of truth in it.”  Established in 1991, the Professionalism & Ci-
vility Award is now presented every third year at the annual Bar
dinner, on a rotating schedule with the Patriot and Liberty Bell
Awards.  

The annual Bar dinner also included the return of 18 former Bar pres-
idents for the second year in a row.   A personal note of thanks to all
of our former Presidents for continuing to support the Bar.  I am glad
you still belong!  Events like this one and the upcoming Bench-Bar
conference also make it easy to catch up with members, like talking
with Abby Elias on the eve of her last day in the Ann Arbor City At-
torney’s Office after 23 years.  Congratulations, Abby, thank you, and
enjoy your retirement!  Congratulations also to Joy Gaines on her
promotion to First Assistant Public Defender, Juvenile Division!  Joy
is modest; thankfully, Chief Public Defender Delphia Simpson was
there to share the news.

Thank you also to this year’s Board members, committee and section
chairs, and to Executive Director Kyeena Slater and Kelley Lindquist.
The Board is a vibrant mix of personalities guiding the Bar and Ky-
eena and Kelley make the daily operations run like a well-oiled ma-

chine.  On July 1st, Mark Jane will step up as President.  I look for-
ward to Mark’s leadership with his passion for the Bar, his knack for
the fine print, and his winning trivia knowledge.      

After our Bench-Bar conference on May 3rd, keep an eye open for
the “WCBA Night Out at the Driving Range” in May and a book dis-
cussion event on Tough Cases.  Also, I’d love to have you join me
again in a fun 5K run/walk, this time the “Oberun”.  It’s an evening
summer solstice event at Wiard’s Orchard on Friday, June 21st.
www.runoberun5K.com  After that, there are only four months until
the Bar makes another strong showing in the Purple Run 5K for Safe-
House!

Last, to further foster that feeling of belonging, I hope you enjoy get-
ting to know more of our members through the Before They Were
Lawyers quiz below.

Cheers from the Bar,
Elizabeth 

Elizabeth C. Jolliffe

Elizabeth@yourbenchmarkcoach.com

1.   Judge Archie Brown, 22nd Circuit Court
2.   Karen Field, Washtenaw County Prosecutor’s Office
3.   Nick Gable, Legal Services of South Central Michigan 
4.   Joy Glovick, Conlin, McKenney & Philbrick, P.C.
5.   Joelle Gurnoe-Adams, Chalgian & Tripp Law Offices, PLLC 
6.   Elizabeth Jolliffe, Your Benchmark Coach
7.   Tom Kent, University of Michigan Office of the General 

Counsel   
8.   Matthew Kerry, Kerry Law PLLC 
9.   David McDaniel, Jaffe, Raitt, Heur & Weiss, P.C.
10. Miriam Perry, Washtenaw County Office of the Public De    

fender   
11. Judge Kirk Tabbey, 14A District Court
12. John Whitman, Garan Lucow Miller, P.C.

a.   Fotomat attendant
b.   Dental assistant
c.   English teacher in rural Japan
d.   Lady Foot Locker salesperson
e.  Garbage collector
f.    Backstage security, Castle Farms 

Music Theatre
g.   Auto mechanic
h.   Irrigation system installer
i.  Photographer @ “Picture Man”
j.  Auto mechanic
k.   Tile Setter
l.    Auto body & repair technician

BEFORE THEY 
WERE LAWYERS  

Match the attorney with a past job
Answers on page 6

President’s Message

May/June 20198

Mark
Mark W. Jane

jane@butzel.com
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Greetings fellow members of the 
Washtenaw County Bar Association!

It is such an honor to be writing to you as 
the President of this amazing organization.  
I intend my stewardship as President of the 

WCBA to follow the fine examples all of the past presidents have set 
for me, including those of Elizabeth Jolliffe (from whom I am taking 
the gavel this year).  I want to expressly thank her for all she has done 
– not just for all of her hard work with the WCBA, but also for all the 
advice she has given me as a mentor and as a friend.  I cannot wait to 
continue the terrific programs she spearheaded this past year –not to 
mention team-up again as two-time defending champions at the 2020 
Annual Trivia Night!

This organization means different things to our different members, 
which is a natural result of all that we do.  To some, it is a great 
outlet for substantive programming.  To others, it provides volunteer 
opportunities to give back to this Washtenaw County community that 
we love.  To others, it provides a terrific opportunity to collaborate 
and communicate with our tremendous bench.  To me, it’s all those 
things, and a little more.

I went to law school in Chicago and decided to come back to 
Michigan to start my career as an attorney in another county.   In 
hindsight, I wish I would have joined a bar association when I first 
started practicing.  Instead, the only interactions I had with other 
attorneys was when I would talk to my colleagues or go to court (yes, 
I litigated some when I first started practice, believe it or not).  But I 
felt like something was missing from my career, because I really did 
not know anyone (outside of the occasional, brief courthouse or office 
discussion).

When I had the opportunity later in my career to move to Ann Arbor 
to work at Butzel Long, my brother Matthew Jane told me the best 
thing I could do was join the WCBA, because it offers a wonderful 
opportunity for networking and establishing a practice in the region.  
He was absolutely right, and not simply because this organization is 
everything he told me it would be.  No, he was right because, of most 
importance to me, it is a wonderful place for all of us Washtenaw 
County attorneys to get to know each other.  I think it makes the 
practice of law a little bit easier knowing that we all have each other 
to talk to, to gain additional knowledge from and perspective on each 
other, and commiserate about the things we all go through.

In fact, and I don’t want to suggest that there should be any sort 
of expectation of this from WCBA involvement, but I met my wife 
Heather Garvock at the 2009 Wine Tasting.  We talked a lot that night 
about being newer attorneys, and just haven’t really stopped talking 
about it ever since (minus the “newer” part).

I think everyone has their own unique reason for joining the WCBA 
– I sure did.  It is my goal this coming bar year to remind everyone 
that we are here to fulfill that reason you joined the bar.  Whether 
that is inviting a client to the annual golf outing as a means to develop 
a professional business relationship, tapping into your competitive 
spirit at trivia night, or attending a seminar in order to discuss a hot 
legal topic of the day, everyone has a reason they joined the WCBA.  I 
am here to listen to your concerns, questions, and requests in order to 
make your experience with the WCBA the best it can be.  Not only do 
I hope that you end the year with that renewed perspective, but that 
you also discover there is so much more that we offer.  Together, we 
can all make the bar experience as unique as Washtenaw County.

Mark
Mark W. Jane

jane@butzel.com

2 May/June 2019
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SPECIALIZING IN SELLING REAL ESTATE ASSOCIATED 
WITH ESTATE SALES, PROBATE, AND DIVORCE.  CALL 
FOR A CONFIDENTIAL ASSESSMENT. 

An exclusive affiliate of Coldwell Banker Previews International

ALEX MILSHTEYN, CRS, GRI, ABR 

(734) 417-3560 | alex@alexmi.com | www.alexmi.com | Associate Broker  
Coldwell Banker Weir Manuel, 2723 S. State St., Suite 130, 
Ann Arbor, MI 48108

Don’t let a real estate 
asset delay a
settlement.

11Res Ipsa Loquitur

Above: Jim Fink and Nick Roumel present David
Shand with the WCBA and Legal Services of
South Central Michigan Pro Bono/Public Service
Award. Below: ??

The Judiciary Committee of the Washtenaw County Bar 
Association wishes to express its deep gratitude for the support

of the following conference sponsors:

THANK YOU!

2018-2019 Judiciary Committee Co-Chairs:  
W. Daniel Troyka & Mag. Tamara A. Garwood

Blanchard & Walker, PLLC

Bredell and Bredell

Christensen Law

Conlin, McKenney & Philbrick, P.C.

Dickinson Wright PLLC

Dykema

Fink & Fink, PLLC

Foley, Baron, Metzger & Juip, PLLC

Garan Lucow Miller, P.C.

Garris, Garris, Garris & Garris, P.C.

Geherin Law Group, PLLC

Hooper Hathaway, P.C.

Jaffe Raitt Heuer & Weiss, P.C.

Lana Panagoulia Law, PLLC

Law Office of Jinan M. Hamood

Law Offices of Robert June, P.C.

Mackmiller Manchester, PLLC

Nationwide Interlock

Nichols, Sacks, Slank, Sendelbach,
Buiteweg & Solomon, P.C.

Pear Sperling Eggan & Daniels, P.C.

Smith Haughey Rice & Roegge

The Vincent Law Firm, P.C.

Washtenaw County Legal News

Widgeon Dispute Resolution, PLC

Photos courtesy of the Washtenaw County Legal News – Frank Weir, Photographer  •Please see www.washbar.org for additional photos.

30th Annual Bench-Bar Conference

Above: John Reiser,
Karen Field, Angela
Poviliatis and Amy
Reiser. Right:  Robert
Dawid and Anna
Frushour
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�e annual conference was held on May 3rd at Travis Pointe Country Club.

Thank you to our attorneys who volunteered  
their time for Law Day 2019!  

We helped 39 members of the public. 
You make a difference!

Samuel Bernstein
Kristin Davis
Gregory Dodd

Richard Genesco
Jennifer Lawrence
Amanda Murray

Francie Novar
Samuel Nuxoll
Steven Roach

It’s my first President’s Message, and the 
world is in such upheaval that it’s hard to 
know where to start - there are so many 
issues affecting all of us on a daily basis.  
During my time as a WCBA member, I’ve 

watched and admired each of our past presidents and what they’ve done 
during their terms.  Each President has focused on a theme for their year, 
whether it be bringing the WCBA up to speed technologically through 
the upgrading of the website, or increasing membership, or focusing on 
diversity and inclusion.  Despite having a year (as President Elect) to think 
about what I wanted to focus on, I hadn’t settled on a theme.  I had a few 
ideas, but then COVID-19 occurred and changed everyone’s life overnight.  
From that life-altering event, the theme emerged:  uncertainty.  Uncertain-
ty whether we are an attorney or a lay person – COVID-19 has put us all in 
a state of uncertainty.

Every single aspect of our lives, personally and professionally, has been 
drastically affected by the COVID-19 virus. A pandemic will do that.  The 
entire world, including the legal profession, had to learn on the fly how to 
stay safe, distance, and work remotely when possible.  It has been a wake-
up call to the entire world about what’s possible when we work together 
to address something bigger than ourselves.  Most of us have stepped up 
to the plate and recognized that we need to work together for the greater 
good.  Thankfully, Michigan has been a leader for the nation in showing 
what the results can be if we follow the direction of the medical experts.  
Unfortunately, some areas of our country appear to have chosen the wrong 
path, and will most likely delay recovery for the country as a whole.  

No one can entirely predict when the pandemic will pass, or what toll 
it will take on us as a society, if or when it does subside.  What we, as 
the WCBA, can do for our members is assist by providing up-to-date 
information about the state of practice in our Circuit and District Courts.  
Procedures for all courts have changed radically since March 2020.  

The WCBA is changing to adapt to the new normal.  First and foremost, 
we want to provide information to our members on the state of our 
Courts.  Normally, this would have been done at our Bench-Bar Confer-
ence in May.  We had to cancel the 2020 Bench-Bar, and we don’t want 
to wait until next May to hear from our Bench so we’re going to have a 
virtual Bench-Bar Conference on August 7, 2020 via Zoom.  Attendance 
is free to all WCBA members. Our current plan is to have an update from 
each Chief Judge and their court administrator, and then open it up to 
questions from the membership.  We envision the entire event will take 
about 90 minutes.  We won’t be providing drink tickets this year, but feel 
free to bring your own drinks to your desk.  

We have also tentatively scheduled the annual golf outing for August 28th.  
We’re going to schedule the outing for earlier in the day and end up with 
a light lunch outdoors, as opposed to a large indoor reception.  Like all 
things, this is subject to change.  

The WCBA also intends to hold Bias Awareness Week.  Given all that’s hap-
pened, and continues to happen, this event is more important than ever.  
The long overdue social awakening for certain parts of society is some-
thing to be embraced and discussed, and there are none more qualified 
than our members and community at large to lead the way.  Our county 
has the opportunity to provide leadership for a pathway that will lead to a 
more just society.  Let’s not let the moment slip away from us.  Please get 
involved and lend your expertise and experience to the quest for that more 
perfect Union we are constantly striving for.

We can’t discuss the WCBA without thanking our tireless Executive 
Director, Kyeena Slater, and our Assistant, Kelley Lindquist.  They kept 
the WCBA office open and running remotely for our membership during 
the entire shutdown.  They found a way to keep in constant contact with 
members and the Courts, and have been relaying information to the 
membership on the Court’s behalf.  We foresee the WCBA playing a crucial 
role in getting information from the Courts to our membership, and have 
made it a top priority.  I cannot overstate the role Kyeena and Kelley have 
played during these past few months acting as our eyes and ears at the 
Trial Court.  Sadly, Kelley took a new position outside of the WCBA, and 
while we’re sorry to see her go, Livingston County made her an offer that 
she just couldn’t refuse, and congratulations are in order.  Thank you for 
your many years of dedicated service, Kelley.  We will miss you!

Lastly, I want to thank Mark Jane, our Immediate Past President for his 
steady, practical, and calm presence during the last year.  The pandemic 
hit under his time as President, and he provided stellar leadership at the 
most chaotic of times.  It brings me great comfort to know that I can 
continue to depend on Mark’s support as we navigate the challenging year 
ahead.

Things aren’t going back to the way they were in February 2020 anytime 
soon, if at all.  And that’s not necessarily a bad thing on some levels.  We 
don’t know where we’re going, but we’ll all get there together.  

 

Paul
Paul C. Fessler

paul@fesslerlawpc.com 
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The Washtenaw County Bar Association –
It’s Where You Belong!  We rolled out this
tagline last July at the start of our fiscal
year to help us welcome and support more
lawyers in our Bar.  Thanks to relation-
ships, activities, and our website, we ex-

panded our membership ranks with 67 new members this year.
Having exceeded last year’s tally of 43 new members, and knowing
new members are waiting to join in July, I am eager to start attracting
even more lawyers this coming year.  In the meantime, we are rolling
through a busy spring!  

First, congratulations to Judge Richard E. Conlin on receiving the
WCBA’s Professionalism & Civility in the Practice of Law Award at
our Annual Award Meeting & Election in April.  Judge Conlin has
served on the 14A District Court bench since his appointment in 1995.
Doug Mullkoff nominated Judge Conlin for the award with this heart-
felt statement, a feeling clearly shared by the 100+ people who at-
tended to honor the judge.    

“Dick Conlin has been a joy to practice in front of.  He was highly
respected as a civil attorney before generously giving back to the
community by agreeing to become a judge.  His temperament is ideal
for the bench.  Always pleasant, calm, and kind. He makes people
know they matter. Wise but soft spoken and humble. Quick to smile
and put others at ease. Courteous, helpful, friendly. Dick sets the stan-
dard for excellence.”

Doug Mullkoff and Mike Gatti presented the award to Judge Conlin,
and Judge Connors shared a big fish tale involving the honoree.  Ever
the gentleman, Judge Conlin admitted only that the story had “ele-
ments of truth in it.”  Established in 1991, the Professionalism & Ci-
vility Award is now presented every third year at the annual Bar
dinner, on a rotating schedule with the Patriot and Liberty Bell
Awards.  

The annual Bar dinner also included the return of 18 former Bar pres-
idents for the second year in a row.   A personal note of thanks to all
of our former Presidents for continuing to support the Bar.  I am glad
you still belong!  Events like this one and the upcoming Bench-Bar
conference also make it easy to catch up with members, like talking
with Abby Elias on the eve of her last day in the Ann Arbor City At-
torney’s Office after 23 years.  Congratulations, Abby, thank you, and
enjoy your retirement!  Congratulations also to Joy Gaines on her
promotion to First Assistant Public Defender, Juvenile Division!  Joy
is modest; thankfully, Chief Public Defender Delphia Simpson was
there to share the news.

Thank you also to this year’s Board members, committee and section
chairs, and to Executive Director Kyeena Slater and Kelley Lindquist.
The Board is a vibrant mix of personalities guiding the Bar and Ky-
eena and Kelley make the daily operations run like a well-oiled ma-

chine.  On July 1st, Mark Jane will step up as President.  I look for-
ward to Mark’s leadership with his passion for the Bar, his knack for
the fine print, and his winning trivia knowledge.      

After our Bench-Bar conference on May 3rd, keep an eye open for
the “WCBA Night Out at the Driving Range” in May and a book dis-
cussion event on Tough Cases.  Also, I’d love to have you join me
again in a fun 5K run/walk, this time the “Oberun”.  It’s an evening
summer solstice event at Wiard’s Orchard on Friday, June 21st.
www.runoberun5K.com  After that, there are only four months until
the Bar makes another strong showing in the Purple Run 5K for Safe-
House!

Last, to further foster that feeling of belonging, I hope you enjoy get-
ting to know more of our members through the Before They Were
Lawyers quiz below.

Cheers from the Bar,
Elizabeth 

Elizabeth C. Jolliffe

Elizabeth@yourbenchmarkcoach.com

1.   Judge Archie Brown, 22nd Circuit Court
2.   Karen Field, Washtenaw County Prosecutor’s Office
3.   Nick Gable, Legal Services of South Central Michigan 
4.   Joy Glovick, Conlin, McKenney & Philbrick, P.C.
5.   Joelle Gurnoe-Adams, Chalgian & Tripp Law Offices, PLLC 
6.   Elizabeth Jolliffe, Your Benchmark Coach
7.   Tom Kent, University of Michigan Office of the General 

Counsel   
8.   Matthew Kerry, Kerry Law PLLC 
9.   David McDaniel, Jaffe, Raitt, Heur & Weiss, P.C.
10. Miriam Perry, Washtenaw County Office of the Public De    

fender   
11. Judge Kirk Tabbey, 14A District Court
12. John Whitman, Garan Lucow Miller, P.C.

a.   Fotomat attendant
b.   Dental assistant
c.   English teacher in rural Japan
d.   Lady Foot Locker salesperson
e.  Garbage collector
f.    Backstage security, Castle Farms 

Music Theatre
g.   Auto mechanic
h.   Irrigation system installer
i.  Photographer @ “Picture Man”
j.  Auto mechanic
k.   Tile Setter
l.    Auto body & repair technician

BEFORE THEY 
WERE LAWYERS  

Match the attorney with a past job
Answers on page 6

President’s Message

May/June 20198

Greetings fellow members of the 
Washtenaw County Bar Association!

It is such an honor to be writing to you as 
the President of this amazing organization.  
I intend my stewardship as President of the 

WCBA to follow the fine examples all of the past presidents have set 
for me, including those of Elizabeth Jolliffe (from whom I am taking 
the gavel this year).  I want to expressly thank her for all she has done 
– not just for all of her hard work with the WCBA, but also for all the 
advice she has given me as a mentor and as a friend.  I cannot wait to 
continue the terrific programs she spearheaded this past year –not to 
mention team-up again as two-time defending champions at the 2020 
Annual Trivia Night!

This organization means different things to our different members, 
which is a natural result of all that we do.  To some, it is a great 
outlet for substantive programming.  To others, it provides volunteer 
opportunities to give back to this Washtenaw County community that 
we love.  To others, it provides a terrific opportunity to collaborate 
and communicate with our tremendous bench.  To me, it’s all those 
things, and a little more.

I went to law school in Chicago and decided to come back to 
Michigan to start my career as an attorney in another county.   In 
hindsight, I wish I would have joined a bar association when I first 
started practicing.  Instead, the only interactions I had with other 
attorneys was when I would talk to my colleagues or go to court (yes, 
I litigated some when I first started practice, believe it or not).  But I 
felt like something was missing from my career, because I really did 
not know anyone (outside of the occasional, brief courthouse or office 
discussion).

When I had the opportunity later in my career to move to Ann Arbor 
to work at Butzel Long, my brother Matthew Jane told me the best 
thing I could do was join the WCBA, because it offers a wonderful 
opportunity for networking and establishing a practice in the region.  
He was absolutely right, and not simply because this organization is 
everything he told me it would be.  No, he was right because, of most 
importance to me, it is a wonderful place for all of us Washtenaw 
County attorneys to get to know each other.  I think it makes the 
practice of law a little bit easier knowing that we all have each other 
to talk to, to gain additional knowledge from and perspective on each 
other, and commiserate about the things we all go through.

In fact, and I don’t want to suggest that there should be any sort 
of expectation of this from WCBA involvement, but I met my wife 
Heather Garvock at the 2009 Wine Tasting.  We talked a lot that night 
about being newer attorneys, and just haven’t really stopped talking 
about it ever since (minus the “newer” part).

I think everyone has their own unique reason for joining the WCBA 
– I sure did.  It is my goal this coming bar year to remind everyone 
that we are here to fulfill that reason you joined the bar.  Whether 
that is inviting a client to the annual golf outing as a means to develop 
a professional business relationship, tapping into your competitive 
spirit at trivia night, or attending a seminar in order to discuss a hot 
legal topic of the day, everyone has a reason they joined the WCBA.  I 
am here to listen to your concerns, questions, and requests in order to 
make your experience with the WCBA the best it can be.  Not only do 
I hope that you end the year with that renewed perspective, but that 
you also discover there is so much more that we offer.  Together, we 
can all make the bar experience as unique as Washtenaw County.

Mark
Mark W. Jane

jane@butzel.com

2 May/June 2019
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SPECIALIZING IN SELLING REAL ESTATE ASSOCIATED 
WITH ESTATE SALES, PROBATE, AND DIVORCE.  CALL 
FOR A CONFIDENTIAL ASSESSMENT. 

An exclusive affiliate of Coldwell Banker Previews International

ALEX MILSHTEYN, CRS, GRI, ABR 

(734) 417-3560 | alex@alexmi.com | www.alexmi.com | Associate Broker  
Coldwell Banker Weir Manuel, 2723 S. State St., Suite 130, 
Ann Arbor, MI 48108

Don’t let a real estate 
asset delay a
settlement.
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Above: Jim Fink and Nick Roumel present David
Shand with the WCBA and Legal Services of
South Central Michigan Pro Bono/Public Service
Award. Below: ??

The Judiciary Committee of the Washtenaw County Bar 
Association wishes to express its deep gratitude for the support

of the following conference sponsors:

THANK YOU!

2018-2019 Judiciary Committee Co-Chairs:  
W. Daniel Troyka & Mag. Tamara A. Garwood

Blanchard & Walker, PLLC

Bredell and Bredell

Christensen Law

Conlin, McKenney & Philbrick, P.C.

Dickinson Wright PLLC

Dykema

Fink & Fink, PLLC

Foley, Baron, Metzger & Juip, PLLC

Garan Lucow Miller, P.C.

Garris, Garris, Garris & Garris, P.C.

Geherin Law Group, PLLC

Hooper Hathaway, P.C.

Jaffe Raitt Heuer & Weiss, P.C.

Lana Panagoulia Law, PLLC

Law Office of Jinan M. Hamood

Law Offices of Robert June, P.C.

Mackmiller Manchester, PLLC

Nationwide Interlock

Nichols, Sacks, Slank, Sendelbach,
Buiteweg & Solomon, P.C.

Pear Sperling Eggan & Daniels, P.C.

Smith Haughey Rice & Roegge

The Vincent Law Firm, P.C.

Washtenaw County Legal News

Widgeon Dispute Resolution, PLC
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30th Annual Bench-Bar Conference

Above: John Reiser,
Karen Field, Angela
Poviliatis and Amy
Reiser. Right:  Robert
Dawid and Anna
Frushour
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�e annual conference was held on May 3rd at Travis Pointe Country Club.

Thank you to our attorneys who volunteered  
their time for Law Day 2019!  

We helped 39 members of the public. 
You make a difference!

Samuel Bernstein
Kristin Davis
Gregory Dodd

Richard Genesco
Jennifer Lawrence
Amanda Murray

Francie Novar
Samuel Nuxoll
Steven Roach

It’s my first President’s Message, and the 
world is in such upheaval that it’s hard to 
know where to start - there are so many 
issues affecting all of us on a daily basis.  
During my time as a WCBA member, I’ve 

watched and admired each of our past presidents and what they’ve done 
during their terms.  Each President has focused on a theme for their year, 
whether it be bringing the WCBA up to speed technologically through 
the upgrading of the website, or increasing membership, or focusing on 
diversity and inclusion.  Despite having a year (as President Elect) to think 
about what I wanted to focus on, I hadn’t settled on a theme.  I had a few 
ideas, but then COVID-19 occurred and changed everyone’s life overnight.  
From that life-altering event, the theme emerged:  uncertainty.  Uncertain-
ty whether we are an attorney or a lay person – COVID-19 has put us all in 
a state of uncertainty.

Every single aspect of our lives, personally and professionally, has been 
drastically affected by the COVID-19 virus. A pandemic will do that.  The 
entire world, including the legal profession, had to learn on the fly how to 
stay safe, distance, and work remotely when possible.  It has been a wake-
up call to the entire world about what’s possible when we work together 
to address something bigger than ourselves.  Most of us have stepped up 
to the plate and recognized that we need to work together for the greater 
good.  Thankfully, Michigan has been a leader for the nation in showing 
what the results can be if we follow the direction of the medical experts.  
Unfortunately, some areas of our country appear to have chosen the wrong 
path, and will most likely delay recovery for the country as a whole.  

No one can entirely predict when the pandemic will pass, or what toll 
it will take on us as a society, if or when it does subside.  What we, as 
the WCBA, can do for our members is assist by providing up-to-date 
information about the state of practice in our Circuit and District Courts.  
Procedures for all courts have changed radically since March 2020.  

The WCBA is changing to adapt to the new normal.  First and foremost, 
we want to provide information to our members on the state of our 
Courts.  Normally, this would have been done at our Bench-Bar Confer-
ence in May.  We had to cancel the 2020 Bench-Bar, and we don’t want 
to wait until next May to hear from our Bench so we’re going to have a 
virtual Bench-Bar Conference on August 7, 2020 via Zoom.  Attendance 
is free to all WCBA members. Our current plan is to have an update from 
each Chief Judge and their court administrator, and then open it up to 
questions from the membership.  We envision the entire event will take 
about 90 minutes.  We won’t be providing drink tickets this year, but feel 
free to bring your own drinks to your desk.  

We have also tentatively scheduled the annual golf outing for August 28th.  
We’re going to schedule the outing for earlier in the day and end up with 
a light lunch outdoors, as opposed to a large indoor reception.  Like all 
things, this is subject to change.  

The WCBA also intends to hold Bias Awareness Week.  Given all that’s hap-
pened, and continues to happen, this event is more important than ever.  
The long overdue social awakening for certain parts of society is some-
thing to be embraced and discussed, and there are none more qualified 
than our members and community at large to lead the way.  Our county 
has the opportunity to provide leadership for a pathway that will lead to a 
more just society.  Let’s not let the moment slip away from us.  Please get 
involved and lend your expertise and experience to the quest for that more 
perfect Union we are constantly striving for.

We can’t discuss the WCBA without thanking our tireless Executive 
Director, Kyeena Slater, and our Assistant, Kelley Lindquist.  They kept 
the WCBA office open and running remotely for our membership during 
the entire shutdown.  They found a way to keep in constant contact with 
members and the Courts, and have been relaying information to the 
membership on the Court’s behalf.  We foresee the WCBA playing a crucial 
role in getting information from the Courts to our membership, and have 
made it a top priority.  I cannot overstate the role Kyeena and Kelley have 
played during these past few months acting as our eyes and ears at the 
Trial Court.  Sadly, Kelley took a new position outside of the WCBA, and 
while we’re sorry to see her go, Livingston County made her an offer that 
she just couldn’t refuse, and congratulations are in order.  Thank you for 
your many years of dedicated service, Kelley.  We will miss you!

Lastly, I want to thank Mark Jane, our Immediate Past President for his 
steady, practical, and calm presence during the last year.  The pandemic 
hit under his time as President, and he provided stellar leadership at the 
most chaotic of times.  It brings me great comfort to know that I can 
continue to depend on Mark’s support as we navigate the challenging year 
ahead.

Things aren’t going back to the way they were in February 2020 anytime 
soon, if at all.  And that’s not necessarily a bad thing on some levels.  We 
don’t know where we’re going, but we’ll all get there together.  

 

Paul
Paul C. Fessler

paul@fesslerlawpc.com 

I’m sad to say that this is my last President’s 
Message. I have no idea if this has been the 
longest or shortest year of my life.  That’s 
still up in the air. And while none of us have 
had many experiences outside of our homes        

 in the past year (at least experiences with 
people outside of our immediate households), I think we did learn some 
things since March 2020: 

1. Pants actually are optional at times. 

2. Showers are not optional. 

3. How to correctly light a small area in our home to make it 
suitable as a recording video. 

4. Keeping that small area clean doesn’t mean the rest of the room 
has to be. 

5. How to judge 6 feet of distance by eye. 

6. How to make sourdough at home (I did not learn this). 

7. That grocery store workers, truckers, delivery people, and dozens 
of other often overlooked jobs are the backbone of our society. 

8. We all knew teachers were underpaid, but they’re really 
underpaid. 

9. Way too much about the black market for tigers. 

10. We all have too many clothes but not enough comfortable pants. 

As you’re well aware, we haven’t had any in-person Bar events since our 
Trivia Night on March 5, 2020.  While I appreciate that I haven’t had to 
make any in-person speeches to a room full of my peers, it doesn’t make 
up for not seeing our members face-to-face.  In the context of how much 
we’ve all sacrificed this year, Bar events are near the bottom of the list of 
the things we’ve missed out on.  But that doesn’t mean they haven’t been 
missed. 

I didn’t get to plan a Speakeasy this year, but we are going to do a 
Walkeasy in May. Instead of sitting around a bar table catching up with 
fellow members, we’re going to catch up while walking through Nichols 
Arboretum in the spring weather. There’s a rumor that there may be a small 
impromptu gathering at the nearby outdoor bar after the walk. Watch your 
inboxes for specifics!

As my term comes to an end, I’m reflecting on the state of our Bar 
Association, and where things will be going next year.  I’d like first and 
foremost thank Kyeena Slater, our Executive Director, for keeping things 
together during this past year. Kyeena has been the Bar’s sole employee 
since last July.   Her ability to keep our organization functioning on her own 
was single-handedly the biggest reason we were able to balance our budget 
this last fiscal year. Thankfully, Kyeena will be hiring someone to work in 
the office on at least a part time basis.  They’re probably already hired by the 
time you’re reading this. I’d also like to thank Teresa Killeen, our Res Ipsa 
Loquitur Editor, for allowing me to set an unbreakable record for “Most 
Days the President’s Message Has Been Overdue” during a single term. Why 
Teresa puts up with us, I’m still not sure, but I can’t thank her enough for 
how much time she volunteers to make this magazine a professional and 
informative publication for our members.

President-Elect, S. Joy Gaines, will be taking over the reins on July 1st when 
our fiscal year ends. I know Joy will do an excellent job - I’ve seen her do it 
for the past few years. Joy has been a leader in getting us through this past 
year, and I know she’ll continue to do so in her role as President.  I look 
forward to supporting her in her Presidency.

It has been an honor and a privilege to serve the WCBA.  It truly has been 
a great experience and I’m not going away anytime soon. I look forward 
to seeing everyone in person as soon as we can get together without being 
scared of accidentally killing each other. See you at the Arb!
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to those that continue to support the WCBA by
contributing to the WCBA Donations Fund for

community service, law library, and technology
improvements!

Susan A. Davis – Davis Law, PLC
Andrew M. Eggan – Pear Sperling Eggan &

Daniels, P.C.
Fionnuala M. Holowicki – Magill & Rumsey, P.C.
Elizabeth V. Janovic – Wilson P. Tanner, III, PLC
Robert B. June – Law Offices of Robert June, P.C.

Teresa A. Killeen
Véronique Liem – Law & Mediation Office of

Véronique Liem
Adrienne D. Logeman – Logeman, Iafrate 

& Logeman, P.C.
Robert F. Magill, Jr. – Magill & Rumsey, P.C.

Samuel P. Maness – McLaren Wealth Strategies
Suzanne C. Stephan
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The local legal community suffered the loss of two of its

beloved attorneys recently:

Prof. Whitmore Gray, 85, passed away peacefully
on March 4, 2018.

Lawrence “Larry” Sperling, 86, passed away peacefully
on August 3, 2018.

Our deepest sympathies are with their families.

Valued Members:
Are you making the most of our

online Member Directory 
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages. Please take a

few minutes to update your prole (including
adding your practice areas, website address and

photo) to make the most of this feature.

- Networking
- Complimentary Washtenaw County 

Legal News & Res Ipsa Loquitur
- Inclusion in our online member 

directory accessible to the public
- Free copies, faxes and notary 

services in the WCBA office

- Reduced rate for legal seminars
- Use of designated computers,

printers, and internet in the 
WCBA office

- Increased knowledge through 
section meetings and seminars

IT’S WHERE YOU BELONG!
WCBA Benefits Include…

to those that continue to support the WCBA by contributing 
to the WCBA Donations Fund for community service, law 

library, and technology improvements!

Reid M.E. McCarthy – Ann Arbor  
Elder Law, PLLC

In Memoriam
Charles J. Hurbis, 87, passed  

away on February 9, 2021.  

Our deepest sympathies  
are with his family.

mailto:paul@fesslerlawpc.com
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HOW MARIJUANA USE CAN STILL BE ILLEGAL IN 
MICHIGAN POST PROPOSAL 1 PASSAGE

On November 6, 2018, recreational
marijuana use was approved by voters
in Michigan.  The ballot initiative was
called Proposal 1, but the law is called
the Michigan Regulation and Taxation
of Marihuana Act (MRTMA).  The
MRTMA went into effect on December
6, 2018.  Currently people can use mari-
juana recreationally in Michigan if they
can obtain the substance legally.  This
means that a person can still break the
law by using or possessing recreational
marijuana.  Below are some examples
of how people can still run into issues
under the new law.

1. Even though recreational marijuana use is permitted, it’s not permit-
ted for everyone.  The MRTMA allows adults 21 years or older to
legally possess two and a half ounces of marijuana outside the home,
and up to ten ounces at their home.   If a person has recreational mari-
juana in excess of those amounts, then they are violating the law.  The
age restriction also means that those under age 21 can still have issues,
just like with underage drinking or alcohol possession. 

2.  A person is still not permitted to sell, distribute, or purchase recre-
ational marijuana in the State of Michigan.  Doing so is a crime.
Michigan’s Department of Licensing and Regulatory Affairs (LARA)
is creating the process for distribution and sales of recreational mari-
juana.  It will probably take up to a year for LARA to create and ap-
prove the process. 

3. Public use of marijuana is prohibited.  This is similar to alcohol.
Just because it’s legal for some people to use and possess it, that does
not mean they can use it in public.   

4. Exportation of recreational marijuana out of Michigan is prohibited
by the MRTMA.  This means that once LARA creates the means of

buying and selling recreational marijuana, a person will still be prohib-
ited from exporting it to other places even if it’s legal in that place.

5. Lastly, driving while high is still illegal in Michigan.  Currently
there is zero tolerance for operating with the presence of recreational
marijuana in Michigan if you are under 21.  The minimum standard in
Michigan for Operating While Intoxicated under Marijuana for those
over 21 is 1 nanogram/milliliter.  This is a very low testable level.
Other states like Colorado and Washington set their level at 5 ng/ml.  It
is possible that in the near future our legislature will address drugged
driving for recreational marijuana users.  This area of criminal law will
also develop more through case law. 

As one can see, the MRTMA hasn’t completely eliminated illegal ac-
tivity relating to recreational marijuana use and possession.  The above
examples are not exhaustive and since this is a new area of law in
Michigan, there will be changes as our state learns to navigate the
recreational marijuana arena.

Alexander W. Hermanowski is a staff attorney for the University of
Michigan Student Legal Services where he helps students with various
legal issues including criminal defense and consumer protections.  Mr.
Hermanowski also runs his own practice called Hermanowski Law fo-
cusing on criminal defense, plaintiff’s personal injury litigation, and
estate planning.  Mr. Hermanowski is a Director at Large on the
WCBA Board of Directors. He also co-chairs the WCBA’s Criminal
Law Section.  He can be reached at alexherm@umich.edu or (734)
763-9920.

Alexander W. Hermanowski

BEFORE THEY 
WERE LAWYERS  

Answers
1.   l
2.  a
3.  e
4.  g
5.  d
6.  b

7.  i
8.  j
9.  h
10.  c
11.  f
12.  k
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PROCEED WITH CAUTION – WHY STATE EQUALIZED 
VALUE MAY NOT BE YOUR CLIENT’S FRIEND

Probate can be a complicated process for the
personal representative, who likely only han-
dles this type of situation once or twice in a
lifetime. As an attorney, the process makes
sense to you, but your client likely only has a
cursory understanding of the process.  A proper
assessment of the value of the decedent’s real
property is particularly difficult for the layper-
son or the attorney who is unfamiliar with real
estate transactions.

When determining date of death values for the
decedent's assets, the temptation may be to use
assessment data in order to arrive at the opinion
of value as of the date of death, but is this
working in your client’s best interest? Is the as-
sessment data a good indicator of value? Does having a value that is sub-
stantially higher or lower than actual value hurt the client and potentially
subject you to misrepresentation in the end?

In order to determine whether or not these sources are reliable, I pulled
twenty random sales in the area, and compared their sales prices to the as-
sessment data. The TCV is the True Cash Value (See chart below.)

This random sampling of twenty sales that occurred in the area, compared
to assessment data, shows assessment information both above and below
sales price, and only three instances within a five percent variance (which
is the variance that most appraisers consider the tolerance they look for in
terms of acceptability). That means that assessment data would only have
been useful fifteen percent of the time.

The most reliable and defensible number will come from a formal ap-
praisal, conducted by a certified real estate appraiser. Throughout the val-
uation process, the appraiser analyzes and reconciles the collected data to
arrive at conclusions regarding the final value opinion. In the final recon-
ciliation, the appraiser considers all the available data and uses knowl-
edge, experience and professional judgment to arrive at a final opinion
for the property. 

The cost of an appraisal is minimal compared to the potential tax burden

of an inappropriately provided basis. Equally important, a report of this
caliber may help substantiate your claim that the values within the report
are well-founded and accurate. 

Other tips about appraisals:

It is important to remember that sometimes the person paying for the ap-
praisal is not the appraiser’s client.  For example, in a mortgage lending
scenario, the borrower is paying for the appraisal. The appraiser, how-
ever, is developing their analysis and reporting for their client:  the lender.
If you have a client purchasing property and they would like to engage
the services of an appraiser, it is completely within their right to do so,
but it is separate from the mortgage process.

With appraisals, the intended use can be for mortgage financing, for es-
tablishing a value in an equitable dissolution issue, or it can be for buying
a house without a loan. There are myriad reasons someone may wish to
have an independent opinion of the property’s value.   One constant is
that the appraisal report should be understandable to the client and in-
tended users.

Appraisal reports should be clear and help lead the client to a logical con-
clusion. Even if the client does not agree with the results in the end, they
should always be able to understand how the appraiser got to their con-
clusion. The appraisal report should be able to help the appraiser’s client
make an informed decision as to how to proceed on whatever the basis
was for obtaining this professional opinion to begin with. 

Rachel Massey, SRA, AI-RRS, IFA, is an AQB Certified USPAP instructor
and has been appraising full-time since 1989. She is a Certified Residen-
tial Appraiser in Michigan, specializing in relocation work for various
clients, as well as lake properties and other residential properties. She
covers all of Washtenaw County, and parts of Jackson and Livingston
Counties. Please visit https://annarborappraisals.com for more informa-
tion. 

Rachel Massey

ab
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The Washtenaw County Bar Association –
It’s Where You Belong!  We rolled out this
tagline last July at the start of our fiscal
year to help us welcome and support more
lawyers in our Bar.  Thanks to relation-
ships, activities, and our website, we ex-

panded our membership ranks with 67 new members this year.
Having exceeded last year’s tally of 43 new members, and knowing
new members are waiting to join in July, I am eager to start attracting
even more lawyers this coming year.  In the meantime, we are rolling
through a busy spring!  

First, congratulations to Judge Richard E. Conlin on receiving the
WCBA’s Professionalism & Civility in the Practice of Law Award at
our Annual Award Meeting & Election in April.  Judge Conlin has
served on the 14A District Court bench since his appointment in 1995.
Doug Mullkoff nominated Judge Conlin for the award with this heart-
felt statement, a feeling clearly shared by the 100+ people who at-
tended to honor the judge.    

“Dick Conlin has been a joy to practice in front of.  He was highly
respected as a civil attorney before generously giving back to the
community by agreeing to become a judge.  His temperament is ideal
for the bench.  Always pleasant, calm, and kind. He makes people
know they matter. Wise but soft spoken and humble. Quick to smile
and put others at ease. Courteous, helpful, friendly. Dick sets the stan-
dard for excellence.”

Doug Mullkoff and Mike Gatti presented the award to Judge Conlin,
and Judge Connors shared a big fish tale involving the honoree.  Ever
the gentleman, Judge Conlin admitted only that the story had “ele-
ments of truth in it.”  Established in 1991, the Professionalism & Ci-
vility Award is now presented every third year at the annual Bar
dinner, on a rotating schedule with the Patriot and Liberty Bell
Awards.  

The annual Bar dinner also included the return of 18 former Bar pres-
idents for the second year in a row.   A personal note of thanks to all
of our former Presidents for continuing to support the Bar.  I am glad
you still belong!  Events like this one and the upcoming Bench-Bar
conference also make it easy to catch up with members, like talking
with Abby Elias on the eve of her last day in the Ann Arbor City At-
torney’s Office after 23 years.  Congratulations, Abby, thank you, and
enjoy your retirement!  Congratulations also to Joy Gaines on her
promotion to First Assistant Public Defender, Juvenile Division!  Joy
is modest; thankfully, Chief Public Defender Delphia Simpson was
there to share the news.

Thank you also to this year’s Board members, committee and section
chairs, and to Executive Director Kyeena Slater and Kelley Lindquist.
The Board is a vibrant mix of personalities guiding the Bar and Ky-
eena and Kelley make the daily operations run like a well-oiled ma-

chine.  On July 1st, Mark Jane will step up as President.  I look for-
ward to Mark’s leadership with his passion for the Bar, his knack for
the fine print, and his winning trivia knowledge.      

After our Bench-Bar conference on May 3rd, keep an eye open for
the “WCBA Night Out at the Driving Range” in May and a book dis-
cussion event on Tough Cases.  Also, I’d love to have you join me
again in a fun 5K run/walk, this time the “Oberun”.  It’s an evening
summer solstice event at Wiard’s Orchard on Friday, June 21st.
www.runoberun5K.com  After that, there are only four months until
the Bar makes another strong showing in the Purple Run 5K for Safe-
House!

Last, to further foster that feeling of belonging, I hope you enjoy get-
ting to know more of our members through the Before They Were
Lawyers quiz below.

Cheers from the Bar,
Elizabeth 

Elizabeth C. Jolliffe

Elizabeth@yourbenchmarkcoach.com

1.   Judge Archie Brown, 22nd Circuit Court
2.   Karen Field, Washtenaw County Prosecutor’s Office
3.   Nick Gable, Legal Services of South Central Michigan 
4.   Joy Glovick, Conlin, McKenney & Philbrick, P.C.
5.   Joelle Gurnoe-Adams, Chalgian & Tripp Law Offices, PLLC 
6.   Elizabeth Jolliffe, Your Benchmark Coach
7.   Tom Kent, University of Michigan Office of the General 

Counsel   
8.   Matthew Kerry, Kerry Law PLLC 
9.   David McDaniel, Jaffe, Raitt, Heur & Weiss, P.C.
10. Miriam Perry, Washtenaw County Office of the Public De    

fender   
11. Judge Kirk Tabbey, 14A District Court
12. John Whitman, Garan Lucow Miller, P.C.

a.   Fotomat attendant
b.   Dental assistant
c.   English teacher in rural Japan
d.   Lady Foot Locker salesperson
e.  Garbage collector
f.    Backstage security, Castle Farms 

Music Theatre
g.   Auto mechanic
h.   Irrigation system installer
i.  Photographer @ “Picture Man”
j.  Auto mechanic
k.   Tile Setter
l.    Auto body & repair technician

BEFORE THEY 
WERE LAWYERS  

Match the attorney with a past job
Answers on page 6

President’s Message
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Dispute Resolution: Know What You Want  
and Select the Right Process

The choice of which dispute resolution process to 
use boils down to answering one basic question:  
Do you want to actively participate in the 
resolution outcome, or do you want someone 
else to impose a solution upon you?

The answer to this question will determine your 
choice of dispute resolution process. It will be a 
choice between mediation (where a neutral third 
party helps the disputants come to a consensual 
decision on their own); or litigation (including 
arbitration) where a third party imposes a solution 
and there is a ‘winner’ and a ‘loser.’

Some parties may be required (because of a contract between them that 
requires the filing of a complaint) to commence litigation or arbitration 
proceedings in order to bring the parties into the Alternative Dispute 
Resolution arena. That action is a strategic decision - not a commitment to 
seek a litigated outcome.

There are three basic types of dispute resolution in the American system of 
civil conflict resolution:   mediation, arbitration, and litigation.

MEDIATION

In mediation, the parties employ a qualified neutral third party to help 
them come to a consensus on their own that resolves the conflict.  The 
parties are encouraged to explore their respective interests (what they really 
want and what is important to them) and come to a mutually satisfactory 
solution that they can live with.

The process is confidential.

It is generally accepted that this method of conflict resolution is the most 
efficient and cost-effective.   Courts report that mediated resolutions are 
more likely to be complied with by the parties than litigated resolutions.

In evaluating the suitability of this method for your client, the attorney 
should address the following issues with the client:

       1) What are the client’s goals in the litigation?

 2)  Why does your client want those goals (especially in  
  non-monetary cases)?

 3)  The same questions should be asked about the other side:    
  What do they want  and why do they want it?

 4)  What are the strengths and weaknesses of your case?  
  Carefully consider the opposing side’s view of the case  
  and their strengths and weaknesses.

 5)  What facts and legal issues are subject to agreement or   
  disagreement?

 6)  What points are you able to concede?

 7)  Are there motions that are likely to be filed that make it  
  more or less desirable to settle now?

 8)  Are there deadlines that make it more or less desirable  
  to settle now?

 9)  What are the estimates of provable damages and the  
  likelihood of recovery?

 10)  Is your client economically and emotionally prepared  
  to take the risks inherent in trial?

 11)  What is the downside risk to your client?

 12)  What is the downside risk to the opposing party?

 13)  How much is your client willing to pay, accept, do,  
  or refrain from doing in order to settle the case?

A new empirical study by the Maryland State Justice Institute in January 
2016  (full report at www.courts.state.md.us/courtoperations/pdfs/
districtcourtstrategiesfullreport.pdf) made the following finding.

“An important benefit to ADR is that the participants who reached 
agreements in ADR are less likely to return to court for enforcement 
action, thus creating more efficiency in case processing.”

This finding confirms the proposition that the conduct of a fair and 
impartial mediation process is central to the legitimacy of the decisions 
reached and to the individual’s acceptance of those decisions as final.

CASE EVALUATION

Unique to Michigan is a process called Case Evaluation (governed by  
MCR 2.403).

It is a process through which a panel of three attorneys, appointed by a 
court and not involved in the dispute, hears issues specified by the parties 
and then renders a monetary evaluation of the case. Penalties may be 
attached for not accepting the award if the rejecting party does not improve 
upon a trial verdict by 10% over the award.

A 2011 report to the SCAO office included a major finding that twice 
as many cases were settled “at the table” in mediation compared to the 
acceptance rate of case evaluation awards.

Full Report: https20of://courts.michigan.gov/administration/scao/
officesprograms/odr/documents/effectiveness%%20case%20evaluation%20
and%20mediation20in%20michigan%20circuit%20courts.pdf

This is an intermediate process where some third party tells everyone what 
to do. CAVEAT: MCR 2.403, 2.404, and 2.405 are under consideration 
for substantial changes per Michigan Supreme Court ADM 2020-
06 as of March 19, 2020. See: https://courts.michigan.gov/Courts/
MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20
Rules/2020-06_2020-03-19_FormattedOrder_PropAmendtMCR2.403.pdf

ARBITRATION

Arbitrators listen to each side of the conflict and unilaterally decided a 
binding outcome, i.e., arbitrators tell everyone what to do.

Generally speaking, arbitration is more expensive than mediation but much 
less expensive than courtroom litigation. The disputants can often negotiate 
almost every aspect of the arbitration process, including the standards 
of evidence. The process is conducted without the strict application of 
courtroom evidentiary standards and requirements. Arbitration decisions 
are usually confidential, final, and not subject to appeal except in a very few 

Edmund J. Sikorski, Jr.

https://courts.michigan.gov/administration/scao/officesprograms/pages/default.aspx
https://courts.michigan.gov/Courts/
https://www.courts.state.md.us/sites/default/files/import/courtoperations/pdfs/districtcourtstrategiesfullreport.pdf
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I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 
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I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 
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circumstances.

LITIGATION

In litigation, a third party tells everyone what to do.  
The setting is public, formal, and must adhere to a 
pre-ordained set of procedural and substantive rules.  
A judge or jury is responsible for evaluating the 
competing positions and facts, weighing the evidence 
as they deem appropriate, and making a decision 
(ruling). 

The third-party decision is subject to appeal to 
higher courts.

Client participation and consent to the decision to 
“bet the farm” is absolutely essential for the simple 
reason that someone will win and someone will lose.

CONCLUSION

The Supreme Court Administrative Office recently 
reported that less than 1% of filed case conclude by 
verdict of a judge or jury in 2016.

Oakland County Circuit Judge James Alexander 
informed the participants of the Michigan Institute 
Business Court Judicial & Practitioner Seminar held 
on May 2, 2017, that the motion case load in Oakland 
County only permits 3 minutes of judicial attention 
per case. 

These facts alone compel the conclusion that justice 
is well-served by observing and implementing the 
wisdom given us by Abraham Lincoln:

“Discourage litigation. Persuade your neighbor 
to compromise whenever you can.   As a 
peacemaker, the lawyer has superior opportunity 
of being a good man.  There will still be business 
enough.”

    

Edmund J. Sikorski, Jr., J.D. offers civil mediation 
services and is an approved Washtenaw County 
Civil Mediator, Co-Chair of the Washtenaw County 
Bar Association’s ADR Section, a SBM ADR Section 
Council Member, and previously a Florida Supreme 
Court Certified Circuit Civil and Appellate Mediator.  
He is a recipient of the 2016 National Law Journal 
ADR Champion Trailblazer Award.  He may be 
reached at edsikorski3@gmail.com

Article originally appeared in the Michigan Dispute 
Resolution Journal Vol. 27, No. 2 Spring 2018. 
Reprinted with permission.  Original publication:  
https://higherlogicdownload.s3.amazonaws.com/
MICHBAR/2b10c098-

mailto:moderncourtreporting@hotmail.com
https://higherlogicdownload.s3.amazonaws.com/MICHBAR/2b10c098-e406-4777-a199-33b9d3e7c568/UploadedImages/pdfs/Spring18.pdf
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The Washtenaw County Bar Association –
It’s Where You Belong!  We rolled out this
tagline last July at the start of our fiscal
year to help us welcome and support more
lawyers in our Bar.  Thanks to relation-
ships, activities, and our website, we ex-

panded our membership ranks with 67 new members this year.
Having exceeded last year’s tally of 43 new members, and knowing
new members are waiting to join in July, I am eager to start attracting
even more lawyers this coming year.  In the meantime, we are rolling
through a busy spring!  

First, congratulations to Judge Richard E. Conlin on receiving the
WCBA’s Professionalism & Civility in the Practice of Law Award at
our Annual Award Meeting & Election in April.  Judge Conlin has
served on the 14A District Court bench since his appointment in 1995.
Doug Mullkoff nominated Judge Conlin for the award with this heart-
felt statement, a feeling clearly shared by the 100+ people who at-
tended to honor the judge.    

“Dick Conlin has been a joy to practice in front of.  He was highly
respected as a civil attorney before generously giving back to the
community by agreeing to become a judge.  His temperament is ideal
for the bench.  Always pleasant, calm, and kind. He makes people
know they matter. Wise but soft spoken and humble. Quick to smile
and put others at ease. Courteous, helpful, friendly. Dick sets the stan-
dard for excellence.”

Doug Mullkoff and Mike Gatti presented the award to Judge Conlin,
and Judge Connors shared a big fish tale involving the honoree.  Ever
the gentleman, Judge Conlin admitted only that the story had “ele-
ments of truth in it.”  Established in 1991, the Professionalism & Ci-
vility Award is now presented every third year at the annual Bar
dinner, on a rotating schedule with the Patriot and Liberty Bell
Awards.  

The annual Bar dinner also included the return of 18 former Bar pres-
idents for the second year in a row.   A personal note of thanks to all
of our former Presidents for continuing to support the Bar.  I am glad
you still belong!  Events like this one and the upcoming Bench-Bar
conference also make it easy to catch up with members, like talking
with Abby Elias on the eve of her last day in the Ann Arbor City At-
torney’s Office after 23 years.  Congratulations, Abby, thank you, and
enjoy your retirement!  Congratulations also to Joy Gaines on her
promotion to First Assistant Public Defender, Juvenile Division!  Joy
is modest; thankfully, Chief Public Defender Delphia Simpson was
there to share the news.

Thank you also to this year’s Board members, committee and section
chairs, and to Executive Director Kyeena Slater and Kelley Lindquist.
The Board is a vibrant mix of personalities guiding the Bar and Ky-
eena and Kelley make the daily operations run like a well-oiled ma-

chine.  On July 1st, Mark Jane will step up as President.  I look for-
ward to Mark’s leadership with his passion for the Bar, his knack for
the fine print, and his winning trivia knowledge.      

After our Bench-Bar conference on May 3rd, keep an eye open for
the “WCBA Night Out at the Driving Range” in May and a book dis-
cussion event on Tough Cases.  Also, I’d love to have you join me
again in a fun 5K run/walk, this time the “Oberun”.  It’s an evening
summer solstice event at Wiard’s Orchard on Friday, June 21st.
www.runoberun5K.com  After that, there are only four months until
the Bar makes another strong showing in the Purple Run 5K for Safe-
House!

Last, to further foster that feeling of belonging, I hope you enjoy get-
ting to know more of our members through the Before They Were
Lawyers quiz below.

Cheers from the Bar,
Elizabeth 

Elizabeth C. Jolliffe

Elizabeth@yourbenchmarkcoach.com

1.   Judge Archie Brown, 22nd Circuit Court
2.   Karen Field, Washtenaw County Prosecutor’s Office
3.   Nick Gable, Legal Services of South Central Michigan 
4.   Joy Glovick, Conlin, McKenney & Philbrick, P.C.
5.   Joelle Gurnoe-Adams, Chalgian & Tripp Law Offices, PLLC 
6.   Elizabeth Jolliffe, Your Benchmark Coach
7.   Tom Kent, University of Michigan Office of the General 

Counsel   
8.   Matthew Kerry, Kerry Law PLLC 
9.   David McDaniel, Jaffe, Raitt, Heur & Weiss, P.C.
10. Miriam Perry, Washtenaw County Office of the Public De    

fender   
11. Judge Kirk Tabbey, 14A District Court
12. John Whitman, Garan Lucow Miller, P.C.

a.   Fotomat attendant
b.   Dental assistant
c.   English teacher in rural Japan
d.   Lady Foot Locker salesperson
e.  Garbage collector
f.    Backstage security, Castle Farms 

Music Theatre
g.   Auto mechanic
h.   Irrigation system installer
i.  Photographer @ “Picture Man”
j.  Auto mechanic
k.   Tile Setter
l.    Auto body & repair technician

BEFORE THEY 
WERE LAWYERS  

Match the attorney with a past job
Answers on page 6

President’s Message
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When Avoiding Probate Does Not Avoid a Mess: Pitfalls and Strategies 
when Planning with Beneficiary Designations and Ladybird Deeds

Introduction

For generations, estate-planning clients, having 
heard the horror stories from family, friends, and 
the media, come through the door of their attor-
ney’s office with one clear goal in mind:  probate 
avoidance.  For many middle-class and affluent 
clients that means the use of a revocable trust, 
but increasingly for many clients, beneficiary 
designations, coupled with a “back up” will, and a 
ladybird deed for the family home, is the cheaper 
alternative.  

Many clients cannot afford a trust and many who can simply dislike the 
perceived complexity involved in trust planning.  Most every financial insti-
tution now routinely permits beneficiary designations for financial assets 
and clients are frequently urged by bank and other financial institution em-
ployees to name a beneficiary on their account.  In recent decades, ladybird 
deeds have become an extremely popular means of passing real estate upon 
death to the next generation. A ladybird deed often allows a family to avoid 
probate altogether because the decedent’s home is often the only probate 
asset.  A 2014 change to the General Property Tax Act also codified that the 
death of the grantor does not cause an uncapping if the property passes to 
certain family members and is not used for commercial purposes.1  

For many clients, a ladybird deed sounds like the perfect estate planning 
tool and, for many clients, it is.  They are relatively simple, they avoid 
probate, and they are cheap.  They have also become an extremely popular 
and important means of avoiding estate recovery, the State’s program for 
seeking reimbursement of Medicaid expenses, which in Michigan is limited 
to a probate estate.2  By avoiding probate, a ladybird deed does double duty 
by also avoiding estate recovery.  

As ladybird deeds have become ubiquitous in the last twenty years, 
however, their shortcomings have become more apparent, and the law has 
not caught up.  Unlike the law of wills, intestate estates, and trusts, which 
is largely well settled, the law surrounding ladybird deeds is not.  In fact, 
there is no real law in Michigan at all on ladybird deeds.  Practitioners are 
left primarily to analogize to traditional life estate deeds (a short Mich-
igan Land Title Standard (MLTS 9.3) that is the basis for most ladybird 
deed forms), the ancient common law of remainder interests, and power 
of appointment law enacted well before ladybird deeds existed and used 
primarily in the sphere of transfer tax planning for the wealthy, not the 
transfer of modest homes to avoid probate.

While ladybird deeds work much like the designation of a beneficiary on a 
life insurance policy or a bank account and are analogous to them in many 
ways, they are not so simple, especially when it comes to the death of a ben-
eficiary before the grantor.  An ad hoc committee of the Probate and Estate 
Planning Council of the State Bar of Michigan has recently been charged 
with reviewing the Uniform Law Commission’s Uniform Real Property 
Transfer on Death Deed Act, which has been enacted, in various forms, 
in seventeen states, the District of Columbia, and the U.S. Virgin Islands.3  
Its enactment in Michigan would do much to clear up the questions that 
surround ladybird deeds.  Until the enactment of a Michigan version of 
the uniform act (or another clarifying statute), drafters would do well to be 

aware of the limitations of the ladybird deed and draft accordingly.

In addition to the legal questions that surround ladybird deeds, there are 
also practical problems that can arise with the use of ladybird deeds (and 
other beneficiary designations), such as the inherent flaws of co-ownership, 
lack of estate liquidity, and lack of clear leadership when estate issues arise.  
For most families, these problems never arise, but for those families where 
they do, they can be catastrophic.  A simple and efficient estate plan that 
passes assets to the children quickly and without the payment of estate tax 
or probate court fees may, at first blush, appear to be an estate planning 
win.  But too often families are left in frustrating gridlock when a sibling 
refuses to “play ball,” or a single child is left to take care of an estate without 
the assistance of siblings.  The liquidity the child needs to pay estate ex-
penses without dipping into her own personal assets, and the advantages of 
Letters of Authority are not present.  

Ironically, these are problems the probate process was long ago designed to 
address.  For many clients who resist trust planning, or who simply cannot 
afford the cost of a trust, probate might be the better alternative.  The 
pendulum has swung, in this author’s opinion, too far in favor of “probate 
avoidance,” sometimes at all costs.  The profession may at times be harming 
clients instead of helping them by focusing on one goal of many in the es-
tate planning process (probate avoidance), to the detriment of others, such 
as the provision of clear roles and procedure and the avoidance of family 
conflict.

Legal Questions Surrounding Ladybird Deeds

The interest of a predeceased remainder beneficiary

When a beneficiary of a life insurance policy dies before the insured, her in-
terest as beneficiary either passes to the contingent beneficiary designated 
by the policy owner, or, if none is named, according to the terms of the pol-
icy., If there is no such provision, it passes to her heirs under the anti-lapse 
provision of the Estates and Protected Individuals Code (EPIC) applicable 
to beneficiary designations (MCL 700.2708-2712).  The owner of the policy 
is free to name a new beneficiary before the death of the insured.  

Compare that process to the same scenario with a ladybird deed.  When a 
taker in default of the exercise of the grantor’s general power of appoint-
ment in a ladybird deed (referred to here for simplicity as a “Remainder 
Beneficiary”) dies before the grantor of a ladybird deed, and the deed is 
not affected by a later deed, does the remainder beneficiary’s interest revert 
to the grantor or pass to the estate of the deceased beneficiary?  The law is 
unclear in this regard.  It appears from the Reporter’s Commentary to EPIC 
that the anti-lapse provisions in MCL 700.2708-2712 are inapplicable to 
Ladybird Deeds.  The Reporter’s Commentary to MCL 700.2708, citing the 
Reporter’s Comment to Uniform Probate Code §2-707, states that, “neither 
§§2709-2712 nor §2713 should apply to deeds.”    

As a vested remainder subject to divestment, the remainder interest would, 
it appears, pass, upon the death of the remainder beneficiary before the 
death of the grantor, to the remainder beneficiary’s estate and not revert to 
the grantor if the grantor does not exercise her power of appointment (the 
power to divest) before her death.  Many grantors would prefer, however, 
that the gift revert to the grantor.  There is also the potential for a mess if 

Richard C. Mills
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I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 

Edmund J. Sikorski, Jr.

Mediator Neutrality

ab

the gift does not revert and the predeceased remainder beneficiary left a 
large group of beneficiaries of his own, who would become co-owners with 
the surviving siblings of the deceased remainder beneficiary.

Refinancing

It is, unfortunately, quite common for banks to require a grantor to undo a 
ladybird deed when she refinances her property, even though the grantor 
remains the sole owner of the property during her lifetime.  Even more 
frustrating to estate planning counsel, banks sometimes require the 
remainder beneficiaries to sign off on quitclaim deeds to the grantor, even 
though they are merely remainder beneficiaries of the property with no 
present interest, and their remainder interest is subject to divestment by the 
grantor at any time.  While this position is undoubtedly incorrect, there is 
little that can be done in this situation given the current status of the law.  
And it is rarely worthwhile to buck a bank’s demand.

Practical Issues Surrounding Beneficiary Designations  
and Ladybird Deeds

Gridlock caused by co-ownership of real estate

Despite clients’ many assertions that their children get along, it is not at 
all uncommon for disputes to arise among siblings who co-own real estate 
together.  It only takes one child to become the “fly in the ointment.”  Only 
one child, in the case of co-ownership, can obstruct maintenance, rental, 
and sale of the property.  This situation is often exacerbated when a child 
lives in the property, often an adult child who was dependent on the de-
ceased parent.  Or when a child plans to buy out his siblings, without a set 
procedure for how that will take place.  Sometimes a costly court action for 
partition or sale of the property is the only option remaining.

No one in charge

Unlike a probate estate or a trust, there is no leader who is responsible 
for the payment of the decedent’s debts and taxes when assets pass by 
beneficiary designation or ladybird deed.  A child often takes the reins out 
of necessity, but lacks any legal authority.  When disputes arise, there is no 
arbiter and no one with the final say except the court.

No common pool of funds for administrative expenses

When beneficiaries receive all assets of the estate by beneficiary designation 
or ladybird deed there is no common fund for the payment of adminis-
trative expenses.  A beneficiary will often pay final expenses, debts, and 
taxes and then be forced to rely upon the other beneficiaries for voluntary 
contribution. 

The need to change all beneficiary designations when  
making a change to an estate plan

When relying upon beneficiary designations instead of a will or trust, the 
client must remember to change all beneficiary designations when he 

makes a change to the distribution of his assets, which can be a difficult 
task for elderly clients.  As clients age and such changes are more difficult, 
this step is often missed, leaving assets passing to unintended beneficiaries.

No funding available for specific bequests

Clients often name specific bequests of cash or other assets to beneficiaries 
in a will, but then leave all assets equally to their children by beneficiary 
designation.  If probate is avoided there are no probate assets available to 
fund the specific bequest and the bequest goes unfulfilled unless the family 
agrees to voluntarily pay.  Many clients are surprised to learn that the 
terms of their will do not govern the assets for which they have designated 
beneficiaries.

No testamentary trust or power to create discretionary trusts

Clients who experience the loss of a child (or other beneficiary) unexpect-
edly, who was survived by minor children of her own, cannot rely upon 
a testamentary trust provision in a will to provide for the needs of young 
beneficiaries.  A distribution to them in accordance with a beneficiary 
designation may require the establishment of a conservatorship, which 
will terminate when the child reaches age eighteen but before most young 
adults are mature enough to effectively manage an inheritance.  Also, the 
client is unable to direct who will manage the funds in the event of a con-
servatorship of a minor grandchild.  

Similarly, if a disabled beneficiary receives assets as a result of a beneficia-
ry designation, that distribution may cause the beneficiary to lose public 
benefits to which he is otherwise entitled.  While the child may be able to 
establish a first-party special needs trust, if he is under age 65 (requiring 
the payback of public benefits and sometimes necessitating court involve-
ment), this step would not be required if a bequest is made under the terms 
of a will that provides the personal representative with the power to distrib-
ute the disabled beneficiary’s bequest to a discretionary third-party special 
needs trust.4  Such a third-party special needs trust would not be subject to 
payback to the State and would not require court involvement.  

If the beneficiary is not disabled but is otherwise in need of protection 
because of drug or alcohol abuse, creditors’ claims, or a claim for reim-
bursement under the State Correctional Facility Reimbursement Act (MCL 
800.401 et seq.), a first-party special needs trust is not an option and the 
distribution will be in jeopardy.  It is a risk to weigh when the client evalu-
ates her estate planning options.

Strategies for Ladybird Deed and Beneficiary  
Designation Planning

The larger the list of remainder beneficiaries grows on the ladybird deed, 
the greater the risk of gridlock or of the “fly in the ointment” beneficiary.  
In the case of a modest estate with one child and no need or desire for trust 
planning, a ladybird deed can be an excellent option.  Even in the case of 
two or three children a ladybird may make sense.  But only if the children 
do, in fact, get along like most parents think their children do and can work  
 Continues on next page
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The Washtenaw County Bar Association –
It’s Where You Belong!  We rolled out this
tagline last July at the start of our fiscal
year to help us welcome and support more
lawyers in our Bar.  Thanks to relation-
ships, activities, and our website, we ex-

panded our membership ranks with 67 new members this year.
Having exceeded last year’s tally of 43 new members, and knowing
new members are waiting to join in July, I am eager to start attracting
even more lawyers this coming year.  In the meantime, we are rolling
through a busy spring!  

First, congratulations to Judge Richard E. Conlin on receiving the
WCBA’s Professionalism & Civility in the Practice of Law Award at
our Annual Award Meeting & Election in April.  Judge Conlin has
served on the 14A District Court bench since his appointment in 1995.
Doug Mullkoff nominated Judge Conlin for the award with this heart-
felt statement, a feeling clearly shared by the 100+ people who at-
tended to honor the judge.    

“Dick Conlin has been a joy to practice in front of.  He was highly
respected as a civil attorney before generously giving back to the
community by agreeing to become a judge.  His temperament is ideal
for the bench.  Always pleasant, calm, and kind. He makes people
know they matter. Wise but soft spoken and humble. Quick to smile
and put others at ease. Courteous, helpful, friendly. Dick sets the stan-
dard for excellence.”

Doug Mullkoff and Mike Gatti presented the award to Judge Conlin,
and Judge Connors shared a big fish tale involving the honoree.  Ever
the gentleman, Judge Conlin admitted only that the story had “ele-
ments of truth in it.”  Established in 1991, the Professionalism & Ci-
vility Award is now presented every third year at the annual Bar
dinner, on a rotating schedule with the Patriot and Liberty Bell
Awards.  

The annual Bar dinner also included the return of 18 former Bar pres-
idents for the second year in a row.   A personal note of thanks to all
of our former Presidents for continuing to support the Bar.  I am glad
you still belong!  Events like this one and the upcoming Bench-Bar
conference also make it easy to catch up with members, like talking
with Abby Elias on the eve of her last day in the Ann Arbor City At-
torney’s Office after 23 years.  Congratulations, Abby, thank you, and
enjoy your retirement!  Congratulations also to Joy Gaines on her
promotion to First Assistant Public Defender, Juvenile Division!  Joy
is modest; thankfully, Chief Public Defender Delphia Simpson was
there to share the news.

Thank you also to this year’s Board members, committee and section
chairs, and to Executive Director Kyeena Slater and Kelley Lindquist.
The Board is a vibrant mix of personalities guiding the Bar and Ky-
eena and Kelley make the daily operations run like a well-oiled ma-

chine.  On July 1st, Mark Jane will step up as President.  I look for-
ward to Mark’s leadership with his passion for the Bar, his knack for
the fine print, and his winning trivia knowledge.      

After our Bench-Bar conference on May 3rd, keep an eye open for
the “WCBA Night Out at the Driving Range” in May and a book dis-
cussion event on Tough Cases.  Also, I’d love to have you join me
again in a fun 5K run/walk, this time the “Oberun”.  It’s an evening
summer solstice event at Wiard’s Orchard on Friday, June 21st.
www.runoberun5K.com  After that, there are only four months until
the Bar makes another strong showing in the Purple Run 5K for Safe-
House!

Last, to further foster that feeling of belonging, I hope you enjoy get-
ting to know more of our members through the Before They Were
Lawyers quiz below.

Cheers from the Bar,
Elizabeth 

Elizabeth C. Jolliffe

Elizabeth@yourbenchmarkcoach.com

1.   Judge Archie Brown, 22nd Circuit Court
2.   Karen Field, Washtenaw County Prosecutor’s Office
3.   Nick Gable, Legal Services of South Central Michigan 
4.   Joy Glovick, Conlin, McKenney & Philbrick, P.C.
5.   Joelle Gurnoe-Adams, Chalgian & Tripp Law Offices, PLLC 
6.   Elizabeth Jolliffe, Your Benchmark Coach
7.   Tom Kent, University of Michigan Office of the General 

Counsel   
8.   Matthew Kerry, Kerry Law PLLC 
9.   David McDaniel, Jaffe, Raitt, Heur & Weiss, P.C.
10. Miriam Perry, Washtenaw County Office of the Public De    

fender   
11. Judge Kirk Tabbey, 14A District Court
12. John Whitman, Garan Lucow Miller, P.C.

a.   Fotomat attendant
b.   Dental assistant
c.   English teacher in rural Japan
d.   Lady Foot Locker salesperson
e.  Garbage collector
f.    Backstage security, Castle Farms 

Music Theatre
g.   Auto mechanic
h.   Irrigation system installer
i.  Photographer @ “Picture Man”
j.  Auto mechanic
k.   Tile Setter
l.    Auto body & repair technician

BEFORE THEY 
WERE LAWYERS  

Match the attorney with a past job
Answers on page 6

President’s Message
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When Avoiding Probate Does Not Avoid a Mess (cont.)

together to manage the property.  If the plan is to quickly sell the property, 
without the need for repairs or ongoing management, this task may not be 
too difficult.  

The drafter should clearly document that he or she discussed the risks of 
co-ownership with the client and the client gave his informed consent, be-
lieving that the benefits of avoiding probate outweighed the potential risk of 
conflict between the beneficiaries.  It is this author’s opinion that a ladybird 
deed naming a larger family presents too much of a risk of gridlock and the 
better option is to the let the property pass through probate or convince 
the client that a trust is the better vehicle to accomplish her estate planning 
goals. After all, one important goal of estate planning is to avoid family 
conflict.  One hybrid option is to name a trust as the beneficiary of the lady-
bird deed.   This option does not, of course, address many clients’ concerns 
about the cost and perceived complexity of a trust.  

If the client lives in a large urban county where probate can be slow and 
costly, a trust makes even more sense.  Much will come down to where the 
attorney falls on the spectrum regarding the advisability of trust planning.  
Some attorneys advise trusts for nearly every client who is not indigent, 
while others advise them only for their wealthiest clients.  

Another option is for the family to execute a co-ownership agreement, 
setting out how they will manage co-ownership, upon receiving property 
from a parent through a ladybird deed, if they do in fact receive an interest 
in the property.  Such an agreement should recite the fact that the parent 
can change or eliminate the remainder beneficiaries’ interests at any time.  
This option can be especially helpful if one of the adult children already 
lives in the property, or if the parent would like a child to have the option to 
purchase the property after death.

The drafter should not rely upon the grantor coming in to his or her office 
to replace a ladybird deed if a remainder beneficiary should die before him.  
The drafter should include a provision in the ladybird deed providing for a 
contingent gift in the event a remainder beneficiary dies before the grantor.  
This approach will, naturally, make the ladybird deed look more like a 
will, since the ladybird deed has become, like a revocable trust agreement, 
another “will substitute,” at least with regard to real estate. 

If the client has specific bequests in her will, it makes sense to either allow 
all assets to pass through probate (or, at least sufficient assets to fund the 
bequest), rather than to try to do customized beneficiary designations 
for each asset.  Clients often believe, incorrectly, that the terms of the will 
trump a beneficiary designation.  The attorney should stress the fact that, 
if all assets pass by beneficiary designation, the will is likely to do nothing 
more than sit in the probate court’s file cabinet.

In the case where the estate planning attorney advises the client to desig-
nate beneficiaries on all assets, including his home, and rely on the will only 
as backup, the attorney should make sure to advise the client to set aside 
funds in a bank or money market account, a life insurance policy, or other 
source of liquid assets, to pay final and administrative expenses.  

In some instances, the client chooses to leave a single child as beneficiary, 

the trustworthy child expected to take upon him or herself the role of infor-
mal estate administration.  The child informally agrees to use the funds for 
informal administration, divide the remainder, and distribute it to herself 
and her siblings according to the parent’s estate plan.  Such an arrangement 
is a constructive trust and, while not an ideal alternative to an informal 
probate estate or a written trust, is a better option than relying on all the 
children to contribute to expenses after all assets have been distributed.  

The child tasked with informal administration should be advised to file a 
gift tax return if the amount of distributions to siblings of assets paid to him 
exceeds the annual gift exemption amount, which is currently $15,000 (or 
$30,000 if the child chooses to gift split with a spouse).

Conclusion

The popularity of ladybird deeds and beneficiary designations among 
attorneys and clients is not a surprise, given their relative simplicity and 
cost-effectiveness, but there are many clients who would be better served 
by a probate estate or a trust.  In estate planners’ enthusiasm for probate 
avoidance, the goal of family conflict avoidance is sometimes given short 
shrift.  Just as tax planning can sometimes be the tail wagging the dog, so 
can probate avoidance.  Tax and probate avoidance are just two of many 
goals in a complete estate plan.  

This author has counseled many personal representatives after a parent’s 
death that the family would have been better served if their parent had 
left a probate estate.  That is not to say that there are not many clients 
for whom ladybird deeds and beneficiary designations are not excellent 
planning options, or that probate avoidance is not a worthy goal in many 
cases.  Estate planners should draft ladybird deeds carefully to affect the 
client’s desire regarding a remainder beneficiary’s death.  There will always 
be practical concerns with beneficiary designations and the co-ownership 
of real estate.  For some clients, probate avoidance may fall well below other 
considerations when determining what is the best estate planning vehicle to 
accomplish their goals, which is the ultimate task of the estate planner.          

Richard (Rick) Mills is a shareholder of the firm of Marcoux Allen 
with offices in Ann Arbor and Jackson.  His is a member of the State 
Bar of Michigan Probate and Estate Planning Council, Vice Chair 
of the Charitable Planning and Organizations Group of the Amer-
ican Bar Association Real Property, Trust and Estate Law Section, 
and Co-Chair of the WCBA Estates, Probate and Trust Law Section.  
Rick is a frequent writer and speaker and has been involved with 
the drafting of all major trust legislation since the enactment of the 
Michigan Trust Code.  He is a co-editor and contributing author to 
the book “Drafting the Michigan Trust,” which was published by the 
Institute of Continuing Legal Education. 
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I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 

Edmund J. Sikorski, Jr.

Mediator Neutrality
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  1 MCL 211.27a(7)(d).
  2 MCL 400.112h(a).  
  3 https://www.uniformlaws.org/committees/community-home?CommunityKey=a4be2b9b-5129-448a-a761-a5503b37d884 (March 31, 2021).
  4 42 USC 1396(p)(d)(4)(A).
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Rapid-Fire Video & Toolkits  
are available for purchase!

The Rapid-Fire Seminars held in February were a success.   
If you are interested in purchasing the recordings with  
PowerPoint presentations and supporting documents,  

please contact the WCBA office at  
washbar@washbar.org or 734-994-4912.

 
TOPICS COVERED:  

Session #1 – Registration & Use of 
MiFile & Zoom Basics, Introduction 
to E-Discovery, Establishing a 
Business Entity, Civil Right & 
Discrimination, Personal Injury Law 
101, Nuts and Bolts of Bankruptcy 
Law, LGBTQ Rights- Recent Legal 
Developments, and Nuts & Bolts of 
Medical Malpractice.  

Session #2 – SBM Young Lawyers 
Section – Opportunities & Benefits, 
Top 5 Tips for Starting your Own 
Business, Civil Appeals in MI – 
Getting Started, Federal Practice 
101, Divorce Filings, Mediation, 
Effective Representation of Parties 
in a Real Estate Transaction, 
Criminal Procedure in Michigan 
District & Circuit Courts, and How 
to Avoid Legal Malpractice.  
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HOW MARIJUANA USE CAN STILL BE ILLEGAL IN 
MICHIGAN POST PROPOSAL 1 PASSAGE

On November 6, 2018, recreational
marijuana use was approved by voters
in Michigan.  The ballot initiative was
called Proposal 1, but the law is called
the Michigan Regulation and Taxation
of Marihuana Act (MRTMA).  The
MRTMA went into effect on December
6, 2018.  Currently people can use mari-
juana recreationally in Michigan if they
can obtain the substance legally.  This
means that a person can still break the
law by using or possessing recreational
marijuana.  Below are some examples
of how people can still run into issues
under the new law.

1. Even though recreational marijuana use is permitted, it’s not permit-
ted for everyone.  The MRTMA allows adults 21 years or older to
legally possess two and a half ounces of marijuana outside the home,
and up to ten ounces at their home.   If a person has recreational mari-
juana in excess of those amounts, then they are violating the law.  The
age restriction also means that those under age 21 can still have issues,
just like with underage drinking or alcohol possession. 

2.  A person is still not permitted to sell, distribute, or purchase recre-
ational marijuana in the State of Michigan.  Doing so is a crime.
Michigan’s Department of Licensing and Regulatory Affairs (LARA)
is creating the process for distribution and sales of recreational mari-
juana.  It will probably take up to a year for LARA to create and ap-
prove the process. 

3. Public use of marijuana is prohibited.  This is similar to alcohol.
Just because it’s legal for some people to use and possess it, that does
not mean they can use it in public.   

4. Exportation of recreational marijuana out of Michigan is prohibited
by the MRTMA.  This means that once LARA creates the means of

buying and selling recreational marijuana, a person will still be prohib-
ited from exporting it to other places even if it’s legal in that place.

5. Lastly, driving while high is still illegal in Michigan.  Currently
there is zero tolerance for operating with the presence of recreational
marijuana in Michigan if you are under 21.  The minimum standard in
Michigan for Operating While Intoxicated under Marijuana for those
over 21 is 1 nanogram/milliliter.  This is a very low testable level.
Other states like Colorado and Washington set their level at 5 ng/ml.  It
is possible that in the near future our legislature will address drugged
driving for recreational marijuana users.  This area of criminal law will
also develop more through case law. 

As one can see, the MRTMA hasn’t completely eliminated illegal ac-
tivity relating to recreational marijuana use and possession.  The above
examples are not exhaustive and since this is a new area of law in
Michigan, there will be changes as our state learns to navigate the
recreational marijuana arena.

Alexander W. Hermanowski is a staff attorney for the University of
Michigan Student Legal Services where he helps students with various
legal issues including criminal defense and consumer protections.  Mr.
Hermanowski also runs his own practice called Hermanowski Law fo-
cusing on criminal defense, plaintiff’s personal injury litigation, and
estate planning.  Mr. Hermanowski is a Director at Large on the
WCBA Board of Directors. He also co-chairs the WCBA’s Criminal
Law Section.  He can be reached at alexherm@umich.edu or (734)
763-9920.

Alexander W. Hermanowski
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PROCEED WITH CAUTION – WHY STATE EQUALIZED 
VALUE MAY NOT BE YOUR CLIENT’S FRIEND

Probate can be a complicated process for the
personal representative, who likely only han-
dles this type of situation once or twice in a
lifetime. As an attorney, the process makes
sense to you, but your client likely only has a
cursory understanding of the process.  A proper
assessment of the value of the decedent’s real
property is particularly difficult for the layper-
son or the attorney who is unfamiliar with real
estate transactions.

When determining date of death values for the
decedent's assets, the temptation may be to use
assessment data in order to arrive at the opinion
of value as of the date of death, but is this
working in your client’s best interest? Is the as-
sessment data a good indicator of value? Does having a value that is sub-
stantially higher or lower than actual value hurt the client and potentially
subject you to misrepresentation in the end?

In order to determine whether or not these sources are reliable, I pulled
twenty random sales in the area, and compared their sales prices to the as-
sessment data. The TCV is the True Cash Value (See chart below.)

This random sampling of twenty sales that occurred in the area, compared
to assessment data, shows assessment information both above and below
sales price, and only three instances within a five percent variance (which
is the variance that most appraisers consider the tolerance they look for in
terms of acceptability). That means that assessment data would only have
been useful fifteen percent of the time.

The most reliable and defensible number will come from a formal ap-
praisal, conducted by a certified real estate appraiser. Throughout the val-
uation process, the appraiser analyzes and reconciles the collected data to
arrive at conclusions regarding the final value opinion. In the final recon-
ciliation, the appraiser considers all the available data and uses knowl-
edge, experience and professional judgment to arrive at a final opinion
for the property. 

The cost of an appraisal is minimal compared to the potential tax burden

of an inappropriately provided basis. Equally important, a report of this
caliber may help substantiate your claim that the values within the report
are well-founded and accurate. 

Other tips about appraisals:

It is important to remember that sometimes the person paying for the ap-
praisal is not the appraiser’s client.  For example, in a mortgage lending
scenario, the borrower is paying for the appraisal. The appraiser, how-
ever, is developing their analysis and reporting for their client:  the lender.
If you have a client purchasing property and they would like to engage
the services of an appraiser, it is completely within their right to do so,
but it is separate from the mortgage process.

With appraisals, the intended use can be for mortgage financing, for es-
tablishing a value in an equitable dissolution issue, or it can be for buying
a house without a loan. There are myriad reasons someone may wish to
have an independent opinion of the property’s value.   One constant is
that the appraisal report should be understandable to the client and in-
tended users.

Appraisal reports should be clear and help lead the client to a logical con-
clusion. Even if the client does not agree with the results in the end, they
should always be able to understand how the appraiser got to their con-
clusion. The appraisal report should be able to help the appraiser’s client
make an informed decision as to how to proceed on whatever the basis
was for obtaining this professional opinion to begin with. 

Rachel Massey, SRA, AI-RRS, IFA, is an AQB Certified USPAP instructor
and has been appraising full-time since 1989. She is a Certified Residen-
tial Appraiser in Michigan, specializing in relocation work for various
clients, as well as lake properties and other residential properties. She
covers all of Washtenaw County, and parts of Jackson and Livingston
Counties. Please visit https://annarborappraisals.com for more informa-
tion. 

Rachel Massey
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Personal jurisdiction is a big deal. Without it, a court cannot 
enter a money judgment or injunction against a defendant.  In 
recent years, the United States Supreme Court has narrowed 
the circumstances under which personal jurisdiction may be 
exercised, particularly against out-of-state corporate defendants. 
See generally Michael H. Hoffheimer, The Stealth Revolution in 
Personal Jurisdiction, 70 Fla. L. Rev. 499 (2018). Yet these changes 
are not fully reflected in Michigan decisions addressing personal 
jurisdiction, leading to a potential trap for a practitioner looking 
only at Michigan case law. This article provides a brief overview 
of the recent constitutional constraints imposed on personal 
jurisdiction, and then considers the potential for a Michigan 
court to exercise personal jurisdiction under a consent-by-
registration theory, where jurisdiction would otherwise be lacking.  

Essential Background

A court’s exercise of personal jurisdiction must comport with both the 
jurisdictional statutes in the state where the court sits, and the Fourteenth 
Amendment’s Due Process Clause. Goodyear Dunlop Tires Operations, S.A. 
v. Brown, 564 U.S. 915, 918 (2011). The cornerstone of modern personal 
jurisdiction theory under the Due Process Clause is a defendant’s “contacts” 
with the forum (i.e., the stronger the contacts, the less the Due Process 
concerns).

Personal jurisdiction comes in two flavors: general (“all-purpose”) and 
specific (“limited”). General jurisdiction is constitutionally permissible when 
a defendant is “essentially at home” in a state, in which case that state’s courts 
can “hear any and all claims” against the defendant, regardless of whether the 
claims have any factual connection to the state. See Daimler AG v. Bauman, 
571 U.S. 117, 122 (2014). In contrast, specific jurisdiction is permissible only 
where the suit “arises out of or relates to the defendant’s contacts with the 
forum.” Id. at 118.    

Following the Supreme Court’s seminal decision of Int’l Shoe Co. v. 
Washington, 326 U.S. 310 (1945), courts recognized that a corporate 
defendant may be subject to general jurisdiction based on “continuous and 
systematic” contacts with the forum. But in the decades following Int’l Shoe 
Co., courts have wrestled with the question of what constitutes “continuous 
and systematic” contacts. Similarly, for specific jurisdiction, courts have 
disagreed over the requisite nexus between the claims alleged and the 
defendant’s contacts with the forum.  

The Supreme Court’s Recent Clamp Down

The discord surrounding “continuous and systematic” contacts was largely 
put to rest in the Supreme Court’s Daimler AG v. Bauman decision, issued in 
2014, which essentially confined general jurisdiction over a company to its 
place of incorporation and its principal place of business (albeit leaving the 
door open for an “exceptional case” where general jurisdiction could exist 
in the absence of those two conditions). Daimler, 571 U.S. at 137-39, 139 
n.19. In other words, Daimler “eliminate[d] the traditional ‘continuous and 
systematic’ contacts test for general jurisdiction.” See Charles Rhodes, Toward 
a New Equilibrium in Personal Jurisdiction, 48 U.C. Davis L. Rev. 207, 209 
(2014). The Court’s decision in Daimler coincides with increasingly restrictive 
positions the Court has taken on specific jurisdiction, most recently in Bristol-
Myers Squibb Co. v. Superior Court, 137 S. Ct. 1773 (2017). 

Consent to Personal Jurisdiction Via Business Registration

In the wake of the new limitations on personal jurisdiction, 
plaintiffs have increasingly argued that regardless of the extent 
a defendant does business within a forum, a defendant consents 
to general jurisdiction the moment it registers under the forum’s 
business registration statute, which invariably requires the 
appointment of an agent for service of process within the forum. 
This theory is not without precedent—the Supreme Court 
accepted it in Pennsylvania Fire Insurance Co. of Philadelphia v. 
Gold Issue Mining & Milling Co., 243 U.S. 93 (1917). And in some 
post-Daimler instances, the consent-by-registration theory has 
worked. See, e.g., Senju Pharm. Co., Ltd. v. Metrics, Inc., 96 F. 
Supp. 3d 428, 436-40 (D.N.J. 2015); see also Genuine Parts Co. v. 

Cepec, 137 A.3d 123, 149, n.30 (Del. 2016) (Vaughn, J., dissenting) (surveying 
cases).  

Yet personal jurisdiction law has evolved significantly since Pennsylvania 
Fire, and numerous decisions after Daimler have rejected consent-by-
registration, including decisions from the highest state appellate courts 
in Delaware, Illinois, and Missouri. See Genuine Parts Co. v. Cepec, 137 
A.3d 123, 138-48 (Del. 2016); Aspen Am. Ins. Co. v. Interstate Warehousing, 
Inc., 90 N.E.3d 440, 447 (Ill. 2017); State ex rel. Norfolk S. Ry. v. Dolan, 512 
S.W.3d 41, 51-52 (Mo. 2017). Courts have tended to reject consent-by-
registration on statutory interpretation grounds rather than constitutional 
grounds—holding that there is no actual consent where the statutes do 
not make personal jurisdiction a condition of registration. But even those 
decisions have expressed skepticism over whether consent-by-registration 
could be constitutionally compatible with Daimler. And in some cases, that 
skepticism has been used as a rationale for interpreting the jurisdictional 
import of the business registration statutes narrowly (under the prudential 
doctrine of construing statutes to be consistent with the U.S. Constitution, 
when possible). See Genuine Parts Co. v. Cepec, 137 A.3d at 144-48; Brown v. 
Lockheed Martin Corp., 814 F.3d 619, 639-41 (2d Cir. 2016). The skepticism 
over consent-by-registration is understandable, given it would permit 
the exercise of general jurisdiction far beyond a corporation’s place of 
incorporation and principal place of business, thereby making Daimler a 
practical nullity for corporations with a national presence.

Consent-by-Registration in Michigan

No published Michigan decisions have addressed consent-by-registration. 
However, it did arise in federal court in Magna Powertrain de Mex. S.A. 
de C.V. v. Momentive Performance Materials USA LLC, 192 F. Supp. 3d 824 
(E.D. Mich. 2016), where the court considered its own exercise of personal 
jurisdiction from the perspective of a Michigan state court (under the general 
rule that the boundaries of personal jurisdiction in federal court are equal to 
the state where the federal court sits). In Magna Powertrain, Judge Lawson 
rejected consent-by-registration on the basis that the language of Michigan’s 
business registration statute does not permit an inference of consent. By 
deciding the issue on this ground, the court avoided the constitutional 
question of whether Daimler would permit such an inference—the approach 
often taken in other jurisdictions, as mentioned above. 

Yet shortly after Magna Powertrain, Judge Potts (ret.) of the Oakland County 
Circuit Court reached an entirely different conclusion, holding that business 
registration—and corresponding appointment of a registered agent—was 

Personal Jurisdiction: New Limitations 
and the Consent-by-Registration Workaround

Paul T. Stewart

6 July/August 2019May/June 20196

ab

HOW MARIJUANA USE CAN STILL BE ILLEGAL IN 
MICHIGAN POST PROPOSAL 1 PASSAGE

On November 6, 2018, recreational
marijuana use was approved by voters
in Michigan.  The ballot initiative was
called Proposal 1, but the law is called
the Michigan Regulation and Taxation
of Marihuana Act (MRTMA).  The
MRTMA went into effect on December
6, 2018.  Currently people can use mari-
juana recreationally in Michigan if they
can obtain the substance legally.  This
means that a person can still break the
law by using or possessing recreational
marijuana.  Below are some examples
of how people can still run into issues
under the new law.

1. Even though recreational marijuana use is permitted, it’s not permit-
ted for everyone.  The MRTMA allows adults 21 years or older to
legally possess two and a half ounces of marijuana outside the home,
and up to ten ounces at their home.   If a person has recreational mari-
juana in excess of those amounts, then they are violating the law.  The
age restriction also means that those under age 21 can still have issues,
just like with underage drinking or alcohol possession. 

2.  A person is still not permitted to sell, distribute, or purchase recre-
ational marijuana in the State of Michigan.  Doing so is a crime.
Michigan’s Department of Licensing and Regulatory Affairs (LARA)
is creating the process for distribution and sales of recreational mari-
juana.  It will probably take up to a year for LARA to create and ap-
prove the process. 

3. Public use of marijuana is prohibited.  This is similar to alcohol.
Just because it’s legal for some people to use and possess it, that does
not mean they can use it in public.   

4. Exportation of recreational marijuana out of Michigan is prohibited
by the MRTMA.  This means that once LARA creates the means of

buying and selling recreational marijuana, a person will still be prohib-
ited from exporting it to other places even if it’s legal in that place.

5. Lastly, driving while high is still illegal in Michigan.  Currently
there is zero tolerance for operating with the presence of recreational
marijuana in Michigan if you are under 21.  The minimum standard in
Michigan for Operating While Intoxicated under Marijuana for those
over 21 is 1 nanogram/milliliter.  This is a very low testable level.
Other states like Colorado and Washington set their level at 5 ng/ml.  It
is possible that in the near future our legislature will address drugged
driving for recreational marijuana users.  This area of criminal law will
also develop more through case law. 

As one can see, the MRTMA hasn’t completely eliminated illegal ac-
tivity relating to recreational marijuana use and possession.  The above
examples are not exhaustive and since this is a new area of law in
Michigan, there will be changes as our state learns to navigate the
recreational marijuana arena.

Alexander W. Hermanowski is a staff attorney for the University of
Michigan Student Legal Services where he helps students with various
legal issues including criminal defense and consumer protections.  Mr.
Hermanowski also runs his own practice called Hermanowski Law fo-
cusing on criminal defense, plaintiff’s personal injury litigation, and
estate planning.  Mr. Hermanowski is a Director at Large on the
WCBA Board of Directors. He also co-chairs the WCBA’s Criminal
Law Section.  He can be reached at alexherm@umich.edu or (734)
763-9920.
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PROCEED WITH CAUTION – WHY STATE EQUALIZED 
VALUE MAY NOT BE YOUR CLIENT’S FRIEND

Probate can be a complicated process for the
personal representative, who likely only han-
dles this type of situation once or twice in a
lifetime. As an attorney, the process makes
sense to you, but your client likely only has a
cursory understanding of the process.  A proper
assessment of the value of the decedent’s real
property is particularly difficult for the layper-
son or the attorney who is unfamiliar with real
estate transactions.

When determining date of death values for the
decedent's assets, the temptation may be to use
assessment data in order to arrive at the opinion
of value as of the date of death, but is this
working in your client’s best interest? Is the as-
sessment data a good indicator of value? Does having a value that is sub-
stantially higher or lower than actual value hurt the client and potentially
subject you to misrepresentation in the end?

In order to determine whether or not these sources are reliable, I pulled
twenty random sales in the area, and compared their sales prices to the as-
sessment data. The TCV is the True Cash Value (See chart below.)

This random sampling of twenty sales that occurred in the area, compared
to assessment data, shows assessment information both above and below
sales price, and only three instances within a five percent variance (which
is the variance that most appraisers consider the tolerance they look for in
terms of acceptability). That means that assessment data would only have
been useful fifteen percent of the time.

The most reliable and defensible number will come from a formal ap-
praisal, conducted by a certified real estate appraiser. Throughout the val-
uation process, the appraiser analyzes and reconciles the collected data to
arrive at conclusions regarding the final value opinion. In the final recon-
ciliation, the appraiser considers all the available data and uses knowl-
edge, experience and professional judgment to arrive at a final opinion
for the property. 

The cost of an appraisal is minimal compared to the potential tax burden

of an inappropriately provided basis. Equally important, a report of this
caliber may help substantiate your claim that the values within the report
are well-founded and accurate. 

Other tips about appraisals:

It is important to remember that sometimes the person paying for the ap-
praisal is not the appraiser’s client.  For example, in a mortgage lending
scenario, the borrower is paying for the appraisal. The appraiser, how-
ever, is developing their analysis and reporting for their client:  the lender.
If you have a client purchasing property and they would like to engage
the services of an appraiser, it is completely within their right to do so,
but it is separate from the mortgage process.

With appraisals, the intended use can be for mortgage financing, for es-
tablishing a value in an equitable dissolution issue, or it can be for buying
a house without a loan. There are myriad reasons someone may wish to
have an independent opinion of the property’s value.   One constant is
that the appraisal report should be understandable to the client and in-
tended users.

Appraisal reports should be clear and help lead the client to a logical con-
clusion. Even if the client does not agree with the results in the end, they
should always be able to understand how the appraiser got to their con-
clusion. The appraisal report should be able to help the appraiser’s client
make an informed decision as to how to proceed on whatever the basis
was for obtaining this professional opinion to begin with. 

Rachel Massey, SRA, AI-RRS, IFA, is an AQB Certified USPAP instructor
and has been appraising full-time since 1989. She is a Certified Residen-
tial Appraiser in Michigan, specializing in relocation work for various
clients, as well as lake properties and other residential properties. She
covers all of Washtenaw County, and parts of Jackson and Livingston
Counties. Please visit https://annarborappraisals.com for more informa-
tion. 

Rachel Massey
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Personal jurisdiction is a big deal. Without it, a court cannot 
enter a money judgment or injunction against a defendant.  In 
recent years, the United States Supreme Court has narrowed 
the circumstances under which personal jurisdiction may be 
exercised, particularly against out-of-state corporate defendants. 
See generally Michael H. Hoffheimer, The Stealth Revolution in 
Personal Jurisdiction, 70 Fla. L. Rev. 499 (2018). Yet these changes 
are not fully reflected in Michigan decisions addressing personal 
jurisdiction, leading to a potential trap for a practitioner looking 
only at Michigan case law. This article provides a brief overview 
of the recent constitutional constraints imposed on personal 
jurisdiction, and then considers the potential for a Michigan 
court to exercise personal jurisdiction under a consent-by-
registration theory, where jurisdiction would otherwise be lacking.  

Essential Background

A court’s exercise of personal jurisdiction must comport with both the 
jurisdictional statutes in the state where the court sits, and the Fourteenth 
Amendment’s Due Process Clause. Goodyear Dunlop Tires Operations, S.A. 
v. Brown, 564 U.S. 915, 918 (2011). The cornerstone of modern personal 
jurisdiction theory under the Due Process Clause is a defendant’s “contacts” 
with the forum (i.e., the stronger the contacts, the less the Due Process 
concerns).

Personal jurisdiction comes in two flavors: general (“all-purpose”) and 
specific (“limited”). General jurisdiction is constitutionally permissible when 
a defendant is “essentially at home” in a state, in which case that state’s courts 
can “hear any and all claims” against the defendant, regardless of whether the 
claims have any factual connection to the state. See Daimler AG v. Bauman, 
571 U.S. 117, 122 (2014). In contrast, specific jurisdiction is permissible only 
where the suit “arises out of or relates to the defendant’s contacts with the 
forum.” Id. at 118.    

Following the Supreme Court’s seminal decision of Int’l Shoe Co. v. 
Washington, 326 U.S. 310 (1945), courts recognized that a corporate 
defendant may be subject to general jurisdiction based on “continuous and 
systematic” contacts with the forum. But in the decades following Int’l Shoe 
Co., courts have wrestled with the question of what constitutes “continuous 
and systematic” contacts. Similarly, for specific jurisdiction, courts have 
disagreed over the requisite nexus between the claims alleged and the 
defendant’s contacts with the forum.  

The Supreme Court’s Recent Clamp Down

The discord surrounding “continuous and systematic” contacts was largely 
put to rest in the Supreme Court’s Daimler AG v. Bauman decision, issued in 
2014, which essentially confined general jurisdiction over a company to its 
place of incorporation and its principal place of business (albeit leaving the 
door open for an “exceptional case” where general jurisdiction could exist 
in the absence of those two conditions). Daimler, 571 U.S. at 137-39, 139 
n.19. In other words, Daimler “eliminate[d] the traditional ‘continuous and 
systematic’ contacts test for general jurisdiction.” See Charles Rhodes, Toward 
a New Equilibrium in Personal Jurisdiction, 48 U.C. Davis L. Rev. 207, 209 
(2014). The Court’s decision in Daimler coincides with increasingly restrictive 
positions the Court has taken on specific jurisdiction, most recently in Bristol-
Myers Squibb Co. v. Superior Court, 137 S. Ct. 1773 (2017). 

Consent to Personal Jurisdiction Via Business Registration

In the wake of the new limitations on personal jurisdiction, 
plaintiffs have increasingly argued that regardless of the extent 
a defendant does business within a forum, a defendant consents 
to general jurisdiction the moment it registers under the forum’s 
business registration statute, which invariably requires the 
appointment of an agent for service of process within the forum. 
This theory is not without precedent—the Supreme Court 
accepted it in Pennsylvania Fire Insurance Co. of Philadelphia v. 
Gold Issue Mining & Milling Co., 243 U.S. 93 (1917). And in some 
post-Daimler instances, the consent-by-registration theory has 
worked. See, e.g., Senju Pharm. Co., Ltd. v. Metrics, Inc., 96 F. 
Supp. 3d 428, 436-40 (D.N.J. 2015); see also Genuine Parts Co. v. 

Cepec, 137 A.3d 123, 149, n.30 (Del. 2016) (Vaughn, J., dissenting) (surveying 
cases).  

Yet personal jurisdiction law has evolved significantly since Pennsylvania 
Fire, and numerous decisions after Daimler have rejected consent-by-
registration, including decisions from the highest state appellate courts 
in Delaware, Illinois, and Missouri. See Genuine Parts Co. v. Cepec, 137 
A.3d 123, 138-48 (Del. 2016); Aspen Am. Ins. Co. v. Interstate Warehousing, 
Inc., 90 N.E.3d 440, 447 (Ill. 2017); State ex rel. Norfolk S. Ry. v. Dolan, 512 
S.W.3d 41, 51-52 (Mo. 2017). Courts have tended to reject consent-by-
registration on statutory interpretation grounds rather than constitutional 
grounds—holding that there is no actual consent where the statutes do 
not make personal jurisdiction a condition of registration. But even those 
decisions have expressed skepticism over whether consent-by-registration 
could be constitutionally compatible with Daimler. And in some cases, that 
skepticism has been used as a rationale for interpreting the jurisdictional 
import of the business registration statutes narrowly (under the prudential 
doctrine of construing statutes to be consistent with the U.S. Constitution, 
when possible). See Genuine Parts Co. v. Cepec, 137 A.3d at 144-48; Brown v. 
Lockheed Martin Corp., 814 F.3d 619, 639-41 (2d Cir. 2016). The skepticism 
over consent-by-registration is understandable, given it would permit 
the exercise of general jurisdiction far beyond a corporation’s place of 
incorporation and principal place of business, thereby making Daimler a 
practical nullity for corporations with a national presence.

Consent-by-Registration in Michigan

No published Michigan decisions have addressed consent-by-registration. 
However, it did arise in federal court in Magna Powertrain de Mex. S.A. 
de C.V. v. Momentive Performance Materials USA LLC, 192 F. Supp. 3d 824 
(E.D. Mich. 2016), where the court considered its own exercise of personal 
jurisdiction from the perspective of a Michigan state court (under the general 
rule that the boundaries of personal jurisdiction in federal court are equal to 
the state where the federal court sits). In Magna Powertrain, Judge Lawson 
rejected consent-by-registration on the basis that the language of Michigan’s 
business registration statute does not permit an inference of consent. By 
deciding the issue on this ground, the court avoided the constitutional 
question of whether Daimler would permit such an inference—the approach 
often taken in other jurisdictions, as mentioned above. 

Yet shortly after Magna Powertrain, Judge Potts (ret.) of the Oakland County 
Circuit Court reached an entirely different conclusion, holding that business 
registration—and corresponding appointment of a registered agent—was 

Personal Jurisdiction: New Limitations 
and the Consent-by-Registration Workaround

Paul T. Stewart

FAREWELL from a friend...

Frank Weir

Bar Members:

I wanted to say a quick farewell and big THANK YOU for more than a decade of fun and community. 

My wife and I are moving to Minneapolis to be near our daughter and grandson born mid-February. We hope to have 
the house sold this summer. My wife, who has remained in Minneapolis since the birth and then pandemic, closed 
on a townhouse July 1st. 

It’s very hard for me to leave and start over at 70, but it would be difficult to be so far from family heading toward 80. 
I’ve thoroughly enjoyed all the great times during my association with all of you and will greatly miss the community. 
I hope to visit and see at least some of you in the future. 

 
Frank Weir 
ffweir@gmail.com  

Editor’s note:  Many of you are aware that Frank was the Washtenaw County Legal News feature writer and 
photographer extraordinaire for many years.   Frank is a true professional and a great friend of the WCBA.  He will be 
missed.  We wish Frank and his family the very best.
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THANK YOU 
to those that continue to support the WCBA by 
contributing to the WCBA Donations Fund for 

community service, law library, and technology 
improvements!

Elizabeth S. Arnkoff
Susan V. Brown – Chelsea Family Law

Adam H. Eichner – Eichner Realty, LLC
Suzanne R. Fanning – Suzanne R. Fanning, PLLC

Paul C. Fessler – Fessler Law, P.C.
Peter C. Flintoft – Keusch, Flintoft & Fink, PLLC
Alexander W. Heritier – Garan Lucow Miller, P.C.
Robert B. June – Law Offices of Robert June, P.C.

Teresa A. Killeen
Véronique M. Liem – Liem Law & Mediation Office

Victor L. Lillich – Victor L. Lillich, JD & Associates, PLLC
Thomas C. Manchester – Law Office of Thomas C. 

Manchester
Sarah M. Meinhart – Sarah M. Meinhart, PLLC

Mary M. O’Leary-Larsen – Law Office of Mary O’Leary
John B. Owdziej – Law Office of John B. Owdziej

Lana A. Panagoulia – Lana Panagoulia Law, PLLC
Andrew A. Paterson, Jr. – Paterson Law Office

Margaret Dearden Petersen – Petersen Law PLLC
Eli N. Savit 

Jonathan D. Shapiro
Julie C. Sisson – Sisson Legal, PLC

John W. Stanowski – Stanowski and Associates
Nastassja A. Thomas – Hamilton, Graziano & London, 

PLC
John W. Whitman – Garan Lucow Miller, P.C.

sufficient for general jurisdiction.  A Plus Painting v. Summit Developers, Inc., 
et al., No. 16-151640-CB (Oakland Co. Cir., Oct. 5, 2016). Although A Plus 
Painting did not provide a detailed basis for its conclusion, it expressly found 
that Daimler posed no constitutional barrier to exercising general jurisdiction 
based on business registration alone. Id. at *3-4.   

 Take-away for Michigan Practitioners

Michigan practitioners should be aware of the new constitutional limits on the 
exercise of both general and specific jurisdiction, which are not fully reflected 
in Michigan case law. For general jurisdiction, practitioners should be mindful 
that general jurisdiction over a non-consenting corporate defendant will very 
likely be unconstitutional outside of the defendant’s place of incorporation 
and principal place of business. And for specific jurisdiction, a marginal nexus 
between a defendant’s contacts with a forum and the claims at issue may no 
longer support jurisdiction where it once did.  

But it remains an open question whether registering to do business in Michigan 
and appointing an agent for service of process supports an inference of consent 
to general jurisdiction, and if so, whether that consent would be valid under 
Daimler. Without a binding Michigan decision or a U.S. Supreme Court 
decision rejecting consent-by-registration, it is an argument worth trying. But 
given the trend emerging from other jurisdictions, the opportunity to argue it in 
Michigan might be short-lived. 

Paul Stewart is a litigation associate in Dykema’s Ann Arbor office. He represents 
clients on a range of commercial, regulatory, antitrust, environmental, and 
appellate matters. Mr. Stewart is the Co-Chair of the Trial Practice Section of the 
WCBA and can be reached at pstewart@dykema.com.
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The Washtenaw County Bar Association –
It’s Where You Belong!  We rolled out this
tagline last July at the start of our fiscal
year to help us welcome and support more
lawyers in our Bar.  Thanks to relation-
ships, activities, and our website, we ex-

panded our membership ranks with 67 new members this year.
Having exceeded last year’s tally of 43 new members, and knowing
new members are waiting to join in July, I am eager to start attracting
even more lawyers this coming year.  In the meantime, we are rolling
through a busy spring!  

First, congratulations to Judge Richard E. Conlin on receiving the
WCBA’s Professionalism & Civility in the Practice of Law Award at
our Annual Award Meeting & Election in April.  Judge Conlin has
served on the 14A District Court bench since his appointment in 1995.
Doug Mullkoff nominated Judge Conlin for the award with this heart-
felt statement, a feeling clearly shared by the 100+ people who at-
tended to honor the judge.    

“Dick Conlin has been a joy to practice in front of.  He was highly
respected as a civil attorney before generously giving back to the
community by agreeing to become a judge.  His temperament is ideal
for the bench.  Always pleasant, calm, and kind. He makes people
know they matter. Wise but soft spoken and humble. Quick to smile
and put others at ease. Courteous, helpful, friendly. Dick sets the stan-
dard for excellence.”

Doug Mullkoff and Mike Gatti presented the award to Judge Conlin,
and Judge Connors shared a big fish tale involving the honoree.  Ever
the gentleman, Judge Conlin admitted only that the story had “ele-
ments of truth in it.”  Established in 1991, the Professionalism & Ci-
vility Award is now presented every third year at the annual Bar
dinner, on a rotating schedule with the Patriot and Liberty Bell
Awards.  

The annual Bar dinner also included the return of 18 former Bar pres-
idents for the second year in a row.   A personal note of thanks to all
of our former Presidents for continuing to support the Bar.  I am glad
you still belong!  Events like this one and the upcoming Bench-Bar
conference also make it easy to catch up with members, like talking
with Abby Elias on the eve of her last day in the Ann Arbor City At-
torney’s Office after 23 years.  Congratulations, Abby, thank you, and
enjoy your retirement!  Congratulations also to Joy Gaines on her
promotion to First Assistant Public Defender, Juvenile Division!  Joy
is modest; thankfully, Chief Public Defender Delphia Simpson was
there to share the news.

Thank you also to this year’s Board members, committee and section
chairs, and to Executive Director Kyeena Slater and Kelley Lindquist.
The Board is a vibrant mix of personalities guiding the Bar and Ky-
eena and Kelley make the daily operations run like a well-oiled ma-

chine.  On July 1st, Mark Jane will step up as President.  I look for-
ward to Mark’s leadership with his passion for the Bar, his knack for
the fine print, and his winning trivia knowledge.      

After our Bench-Bar conference on May 3rd, keep an eye open for
the “WCBA Night Out at the Driving Range” in May and a book dis-
cussion event on Tough Cases.  Also, I’d love to have you join me
again in a fun 5K run/walk, this time the “Oberun”.  It’s an evening
summer solstice event at Wiard’s Orchard on Friday, June 21st.
www.runoberun5K.com  After that, there are only four months until
the Bar makes another strong showing in the Purple Run 5K for Safe-
House!

Last, to further foster that feeling of belonging, I hope you enjoy get-
ting to know more of our members through the Before They Were
Lawyers quiz below.

Cheers from the Bar,
Elizabeth 

Elizabeth C. Jolliffe

Elizabeth@yourbenchmarkcoach.com

1.   Judge Archie Brown, 22nd Circuit Court
2.   Karen Field, Washtenaw County Prosecutor’s Office
3.   Nick Gable, Legal Services of South Central Michigan 
4.   Joy Glovick, Conlin, McKenney & Philbrick, P.C.
5.   Joelle Gurnoe-Adams, Chalgian & Tripp Law Offices, PLLC 
6.   Elizabeth Jolliffe, Your Benchmark Coach
7.   Tom Kent, University of Michigan Office of the General 

Counsel   
8.   Matthew Kerry, Kerry Law PLLC 
9.   David McDaniel, Jaffe, Raitt, Heur & Weiss, P.C.
10. Miriam Perry, Washtenaw County Office of the Public De    

fender   
11. Judge Kirk Tabbey, 14A District Court
12. John Whitman, Garan Lucow Miller, P.C.

a.   Fotomat attendant
b.   Dental assistant
c.   English teacher in rural Japan
d.   Lady Foot Locker salesperson
e.  Garbage collector
f.    Backstage security, Castle Farms 

Music Theatre
g.   Auto mechanic
h.   Irrigation system installer
i.  Photographer @ “Picture Man”
j.  Auto mechanic
k.   Tile Setter
l.    Auto body & repair technician

BEFORE THEY 
WERE LAWYERS  

Match the attorney with a past job
Answers on page 6

President’s Message

May/June 20198

May/June20194

I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 

Edmund J. Sikorski, Jr.

Mediator Neutrality

ab
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Hire a qualified appraiser! 
 

Rachel Massey, SRA, AI-RRS, IFA 

Certified Residential Appraiser 
AQB Certified USPAP Instructor 

Residential appraisals and 
reviews 

 

734.761.3065 
rachmass@comcast.net 

https://annarborappraisals.com 
 

We Need Your Help!
Please donate 2 hours of your time.

The Washtenaw County Bar Association's
New Lawyers Section

is sponsoring
Law Day, USA 

Wednesday, May 1, 2019   10:00 a.m. - 4:00 p.m.

Ann Arbor District Library, 343 S. Fifth Ave., Ann Arbor
Ypsilanti District Library, 229 W. Michigan Ave., Ypsilanti

During Law Day, USA, members of the public come in for a free 20-30 minute consultation.  Most needed areas of law are family,
landlord/tenant, real estate, estate planning, probate, and general civil.  We also usually have a few inquiries in employment and

consumer protection areas of law.

Contact Kelley Lindquist at 734-994-4912 or lindquistk@washtenaw.org to volunteer and to tell us the areas of law in which you will
give consultations and which location works best for you.

Thank you in advance!  We couldn't do this without you.
A minimum liability policy is required for participation.

If you are running late the day of the event, please call the WCBA office at 734-994-4912.

Personal Jurisdiction: New Limitations 
and the Consent-by-Registration Workaround

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our 
members are listed in our online Member 

Directory (accessible to the public and 
searchable by area of law). Also, we are  
featuring WCBA members on a rotating  

basis in the “Meet a WCBA Attorney”  
section located on the right hand side  

of most of our pages.   

Please take a few minutes to update your 
profile (including adding your practice 

areas, website address, and photo)  
to make the most of this feature.

May/June20194

I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 

The following are examples of non-neutral statements:

1. Mediator: “My partner/expert says that your expert opinion 
is questionable/faulty/all wet.”

2. Mediator: “This is a great deal…you must accept it.”
3. Mediator: “Your position is untenable. You will lose it at 

trial/summary judgment.”
4. Mediator: “Here is what I think of the merits of your   

case….”
5. Mediator: “My opinion is that….”
6. Mediator: “I believe that….”

How then does a mediator invite discussion of issues in the language of
diplomacy, neutrality, and impartiality?

Here are a few examples:

1. Mediator: “The other side takes the position that…”

2. Mediator: “The other side says that your expert opinion is 
flawed because…”

3. Mediator: “If you lose on that issue, this looks like what some
of the results may be…”

4. Mediator: “Both sides appear to be confident that they will 
win and achieve the results they want; but the fact of the 
matter is that only one side will win and the other side will 
lose. The odds of winning or losing are therefore 50/50.”

The bottom line is that neutrals do not express their opinions and beliefs
on the merits or wisdom of a particular outcome. They invite the parties
to formulate their own opinions and conclusions leading to case resolu-
tion.

It is not infrequent that a mediator is invited into a caucus trap where one
party asks the mediator to weigh in on the merits or terms of case reso-
lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
a non-mediator hat.

Fortunately, a mediator’s tool box has at least two “instruments” to assist
the parties and avoid jeopardizing neutrality and impartiality.

1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.

Edmund J. Sikorski, Jr., is an approved Washtenaw County Civil Media-
tor, Co-Chair of the Washtenaw County Bar Association’s ADR Section
and previously a Florida Supreme Court Civil Circuit and Appellate Me-
diator. He is a recipient of the 2016 National Law Journal ADR Cham-
pion Trailblazer Award. He is an active member of the SBM ADR Section
and a member of its Skills Action Team. He offers civil mediation services
and can be reached at 734-845-4109 and 
edsikorski3@gmail.com and www.edsikorski.com. 
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I have lived in Ypsilanti since 1947 and am married to Mary (Fitzharris) Manchester whom I met while we were
students at Eastern Michigan University. We have four children and nine grandchildren. I received my law degree
from the University of Michigan Law School, graduating in 1968, passing the Michigan Bar exam and beginning
practice in Ypsilanti that same year. I can be reached at tom@mackmanlaw.com. 

Did you always know you wanted to be an attorney? Where
did you get your law degree?  Anything else interesting?
I had no idea what I wanted to do to make a living when I got
out of college. I was selling real estate while in college and
thought that would be a good possibility. I took the LSAT as a
lark and did well. I applied to Harvard, Duke and Michigan.
Michigan accepted me, so I went there for my legal education.
I come from a family of lawyers on my father’s side so it must
be in the blood.  

What jobs did you have before you became an attorney?
I caddied for three years, was a truck driver for a produce com-
pany one summer, worked melting scrap metal and pouring
molten steel into ingots one summer, worked in a GM factory
one summer, and sold real estate. 

What area of the law do you like the best and why?
I don’t “like” any particular area more than others. I started out
as a general practitioner and followed the demand. Right now,
I mostly do small estate planning, probate and real estate, and
am trying to work less than full time.

Tell us a little about your family.
My wife, Mary, is retired from teaching elementary, reading
and special education.  I have two sons who are lawyers, but
don’t practice; my third son is an investment advisor with Ed-
ward Jones; and my daughter teaches middle school language
arts. We have nine grandchildren, the oldest being a pre-med
student in the Lymon-Briggs honors college at Michigan State.
We spend a great deal of time involved in family matters, and
those times are our best.

What is the biggest challenge facing you as an attorney
today?  
Time. I would like to work only three days a week, but the
phone keeps ringing. 

What would your second career choice have been if you had
not become a lawyer?
Likely real estate, although I had been accepted at Michigan
for accounting and had some ability in that area.

Any words of wisdom to pass on to new lawyers? 
Always do the right thing. It sounds trite but will stand you in
good stead in the long run. Make time for yourself and your
family. All the money in the world won’t make up for how you
treat those around you.

What is your favorite movie or book?
My favorite book is QB VII by Leon Uris; my favorite old
movie is Casablanca (for its romance); and my favorite new
movie is The Green Book, for its lessons.

Describe a perfect day off.
A day with my wife on a Top 100 golf course.

What are some of your favorite places that you have vis-
ited?
Alaska (unbelievable); London (historical); Paris (romantic);
and Ireland (Mary’s roots).

What are your favorite local hangouts? 
Sidetrack in Depot Town; Common Grill in Chelsea; and
Gratzi’s in Ann Arbor

When you have a little extra money, where do you like to
spend it?
Family, golf and travel.

What do you like to do in your spare time? Hobbies?
Lots of golf, a fair amount of travel, grandchildren’s events and
family gatherings.

Why do you choose to be a member of the WCBA?  What
is the greatest benefit you have enjoyed as a member?
WCBA represents an outstanding group of lawyers and pro-
vides professional and social focus for many of those lawyers.
My greatest benefit has been the resources made available by
the WCBA.

&Answered
Asked

Thomas C. Manchester

Valued Members:
Are you making the most of our

online Member Directory
(accessible to the public)?

Make our website work for you! All of our members
are listed in our online Member Directory (accessible
to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages.  Please take a

few minutes to update your profile (including
adding your practice areas, website address, and

photo) to make the most of this feature.
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In the world of Alternative Dispute Resolu-
tion (ADR), third-party mediators are re-
quired and admonished to be neutral and
impartial, but few articles specifically discuss
how to define (and practice) neutrality and
impartiality, and very few articles give prac-
tical working examples.

The purpose of this article is to address and
elucidate the characteristics of neutrality and
impartiality.

MCR 2.411(2) provides: “Mediation is a
process in which a neutral third party facili-
tates communication between parties, assists in identifying issues, and
helps explore solutions to promote a mutually acceptable settlement. A
mediator has no authoritative decision-making power.”  The rule requires
neutrality of the mediator but does not define the characteristics of neu-
trality.

The Oxford Dictionary
(https://en.oxforddictionaries.com/definition/neutrality) defines neutral-
ity as “the state of not supporting or helping either side in a conflict,
disagreement, etc.; impartiality.”

Standard II of the Model Standards of Conduct for Mediation (SCAO
2013) defines impartiality as “freedom from favoritism, bias, or preju-
dice.”

In the world of linguistics, definitions of word meanings are called lexical
semantics.  Conceptual words like “neutrality” and “impartiality,” as op-
posed to a word that describes an object (like “shovel”), are defined by
example. 
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matter is that only one side will win and the other side will 
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to formulate their own opinions and conclusions leading to case resolu-
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It is not infrequent that a mediator is invited into a caucus trap where one
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lution. This places the neutral in a position of being an evaluator, which
is ethically dangerous because now the mediator is being asked to wear
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1. Engaging the parties (usually in caucus) in decision-tree
analysis.  A decision-tree is a road map developed by a media-
tion participant that converts the risk of a “good chance”, a
“fighting chance”, or an “arguable position” into numerical lan-
guage to arrive at probable case outcomes.  It is effective be-
cause:

a) Numbers capture and quantify case assessments.

b) Numbers help shift the focus, promoting emotional
detachment and focusing on the numerical cumula
tive impact of litigation risk.

c) Multiplying the risk assessments developed by the
participant(s) against each other obtains a probabil-
ity estimate, and then combines that result to yield 
an average discounted outcome.

2. Instead of inviting the parties to discuss the strengths and
weaknesses of their respective positions (assuming that this dis-
cussion would take place in the presence of clients) ask each
party to answer the following question:
“Assume that the trier of fact just returned a verdict against you.
Tell me why the judge (or each juror) found against your posi-
tion/client.”

In short, mediators coax the parties to make their own case analysis and
draw appropriate conclusions.  This is the working definition of “neutral-
ity” and “impartiality.”

Neutrality, impartiality, and an impartial process are central to the legit-
imacy of decisions reached and the individual’s acceptance of those de-
cisions.

It has long been recognized that the choice of a word influences human
behavior. In fact, the Bible says, “Reckless words pierce like a sword,
but the tongue of the wise brings healing.” (Bible, Proverbs 12:18 NIV)  

Let us choose our words wisely.  The pen is indeed mightier than the
sword.
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