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Asked

&
Answered
Noah S. Hurwitz

Noah S. Hurwitz is a Partner in Dykema Gossett’s Labor & Employment Litigation Group in Dykema’s Ann
Arbor office. He regularly manages complex disputes in an array of practice areas. Mr. Hurwitz represents clients
in state and federal courts throughout Michigan and also acts as outside general counsel to local companies, advising on a wide range of corporate and employment law issues.
Did you always know you wanted to be an attorney? Where did
you get your law degree? Anything else interesting?
Like Henry Hill said, “as far back as I can remember, I always
wanted to be a gangster.” I grew up with an avid interest in organized
crime figures like Al Capone, Meyer Lansky and Charles (“Lucky”)
Luciano. Being Jewish, I thought the Purple Gang in Detroit was the
coolest thing I had ever heard about. But at ten years old, I was introduced to the Tom Hagen character in the Godfather movies and
decided I’d rather be Consigliore than the Don. Then, after graduating from the James Madison College at Michigan State and attempting an unsuccessful candidacy for the Ann Arbor Board of Education,
I substitute taught in the Ann Arbor Public Schools, and worked as a
law clerk in Kitch Drutchas’ Ann Arbor office before attending Loyola University Chicago Law School. I wanted to be in the Chicago
area to be in close proximity to my son, who would be contemporaneously attending Northwestern University on a football scholarship.
What jobs did you have before you became an attorney?
In high school, it was pizza and subs. I delivered pizza for the former Mr. Pizza on Dewey and Packard. Before that I was trained to
make subs by Jimmy Johns himself, Jimmy John Liautaud, at the oldest Michigan Jimmy Johns location (on Ann Street). After that, I tried
to find any employment that gave me insight into being an attorney.
I had two externships with federal judges in the Northern District of
Illinois. I clerked at a few Chicago law firms and for the City of
Chicago.
What area of the law do you like the best and why?
Employment law attracted me early in law school. I loved the factintensive, personal nature of the disputes. It can be raw and contentious, but there is great opportunity to avoid those disputes with
attention to policy and training. There’s also great opportunity in the
middle of a dispute to find compromise and resolution. I love helping
my small business clients grow and helping my larger clients manage
their work cultures. My practice also typically lets me exercise influence on other facets of business, which is rewarding.
Tell us a little about your family.
My wife Lizzy is the yin to my yang. She corrals our five-yearold Asher and two-year-old Hamilton every single day and challenges
herself to be an amazing mom. She puts up with me and the boys
making so many impetuous decisions. In addition, I have a much
older son, Cameron. I began mentoring Cam when he was a fourth
grader at Lawton Elementary in Ann Arbor. He gave me the opportunity to be a young parent and the experience shaped my life immeasurably. Cameron graduated from Northwestern and received his
Master’s from Eastern Michigan, and now runs the Scholars Program
at Cleveland State University.
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What is the biggest challenge facing you as an attorney today?
I’ve heard that the legal industry in Michigan has been stagnant
for the last five years. That’s not ideal. I challenge myself to not
merely be a fixer for clients when something goes wrong, but to be a
trusted advisor who can contribute to the entire business process.
Any words of wisdom to pass on to new lawyers?
Lots of words, but not enough space in this article. For starters
though, it’s so important to build relationships in the legal community. Attend every seminar, lunch, meeting, etc. that you can squeeze
into your schedule. Get to know your fellow practitioners and the
judiciary. The many court rules to memorize and nuances to learn
can be overwhelming, so build a network of professional people who
you can rely on for education and advice beyond immediate work
colleagues.
What is your favorite movie or book?
Whatever I can watch or read with one or both of my children
snuggled up to me.
Describe a perfect day off.
The power grid fails, phone and email don’t work, the weather is
perfect, and I get to forget about the law for one day.
What are your favorite local hangouts?
Blue Lion Fitness on West Stadium occupies my time away from
the office and home. Then it’s Kerrytown or Plum Market for groceries and Ann Arbor Golf and Outing whenever I have the time.
When you have a little extra money, where do you like to spend
it?
Anywhere that sells something that will put a smile on my wife’s
or children’s faces.
What do you like to do in your spare time? Hobbies?
Every activity outside of the office feels like a vacation, so, you
name it. Playing with the kids, cooking, tailgating in the fall, sporting
events all year long, gardening, biking, golf, softball, tennis, movies
and enjoying downtown Ann Arbor.
Why do you choose to be a member of the WCBA? What is the
greatest benefit you have enjoyed as a member?
The WCBA is my gateway to the local legal community. I enjoy
the wide variety of learning and network building activities. If you
want the full return on your membership, attend events outside of
your primary practice area(s).
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President’s Message
The Washtenaw County Bar –
It’s Where You Belong
Fall is in full swing. Snippets of the The
Victors drift from band practice at Elbel
Field. The daily parade to and from the
elementary school includes strollers, dads,
and dogs. And downtown in the WCBA office, Kyeena Slater and
Kelley Lindquist are busy answering questions, coordinating events,
and making things happen. Without people who excel at making
things happen, the world would move at a much less productive pace.
Thanks to Kyeena, Kelley, and many other people, we had a productive summer and we have a full Fall ahead.
Late summer highlights: We finished the 2017-18 Bar year in July
with 675 members, including 37 new members. Kyeena and Kelley
report that most of our new members join online without any previous
contact with the Bar office. This statistic suggests that the website is
working well and reducing administrative time previously spent on
applications. Members are also renewing online at a much greater
rate than previously, another time saver. An additional tool under
consideration is a voluntary automatic renewal option. I set a personal goal of 725 for this Bar year because I believe we can help that
many more lawyers in our county connect and practice successfully.
We are a place they can belong.
Thanks to golf chair Eddie Drukis’ people skills and persistence, the
annual golf scramble on July 27 set a record for attendance and for
money raised. Changing the venue to Stonebridge after a few years
at Lake Forest also brought in fresh foursomes. The first place team
of Nicole Mackmiller, James Fraser, and Kris Mackmiller tied with
one of the Conlin, McKenney & Philbrick teams at 11 under par, but
won using the tiebreaking process. That Conlin, McKenney team included Andy Sugerman, Matt Rettig, Jeff Klein, and Mark Wagenshutz. Nicole Mackmiller hit the women’s longest drive and Jeff
Klein hit the men’s. Closest to the pin awards went to dart throwers

Jackie Garris and Will Wallbank. Gorgeous weather, 23 teams, 88
golfers, and $6,900.00 raised for WCBA operations added up to a
winner of a day.
New this Fall: In addition to our annual Constitution Day classroom
visits, WCBA/WLAM tailgate, and Bias Awareness & Inclusion
Week, our Fall events include participating in the Purple Run 5K on
October 27. This 5K run on North Campus benefitting SafeHouse
combines the wellness theme we started last year with a young
lawyer’s recent suggestion to have more non alcohol-centered social
events. It also brings together a larger cross-section of the Bar.
WLAM Washtenaw Region is a sponsor this year and the Prosecutor’s Office is a returning sponsor. As a past, sporadic at best, jogger
trying to lead by example, I challenge you to participate in some way.
I also hope that this will be the first of a few runs (with walking options) this Bar year that culminate in some fun for the Dexter-Ann
Arbor run at the end of May.
Did you hear the one about the lawyer who walked into a bar…..?
Well never mind that, we have a new punch line and it’s a Lawyers
Out For Blood Drive competition. Around Halloween, of course. All
I can say is start eating more spinach and watch your emails for the
details.
By the way, stay tuned for details on an association merchandise website where you will be able to purchase a wide variety of WCBA
branded gear! You can thank Dan DuChene and Kristin Davis for
making this happen in time for autumn weekends, walks, runs, and
gift giving.
Cheers from the Bar,

Elizabeth
Elizabeth C. Jolliffe
Elizabeth@yourbenchmarkcoach.com

Local Bar Association Officers
Vanzetti M. Hamilton Bar Association
President: Kelechi Akinbosede
Vice President: Toi Dennis
Treasurer: Shayla Fletcher
Secretary: Erane Washington
Washtenaw Association for Justice
President: Lana Panagoulia
Vice President: Chad Engelhardt
Treasurer: Benjamin Muth
Secretary: Elizabeth Graziano
Women Lawyers Association of Michigan, Washtenaw Region
President: Parisa Ghazaeri
Vice President: Alison Love
Treasurer: Cassandra (Sandy) Musser
Secretary: Kristin Davis
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2018-2019 ELECTED BOARD

Elizabeth C. Jolliffe

Mark W. Jane

Paul C. Fessler

President

President Elect

Vice President

S. Joy Gaines

Samuel J. Bernstein

K. Orlando Simón

Treasurer

Secretary

Immediate Past President

Alexander W.
Hermanowski
Director at Large
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Scott E. Munzel

Shalini Nangia

Director at Large

Director at Large

Congratulations!

Katherine M.
Sharkey
Director at Large
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NEW MEMBERS AND CHANGES & MEMBER AND LAW FIRM NOTES
NEW MEMBERS
JARON M. BENTLEY
P81946
Bodman PLC
201 S. Division St., Ste. 400
Ann Arbor, MI 48104
phone: 734-930-1612
e-mail: jbentley@bodmanlaw.com
LaCHELLE C. BUSSELL
P82462
Law Office of LaChelle C. Bussell
42241 E. Ann Arbor Rd.
Plymouth, MI 48170
phone: 734-256-7288
e-mail: lachelle@busselllegal.com
MICHAEL DAGHER-MARGOSIAN
P79193
Law Offices of Joseph A. Simon, PLLC
1310 S. Main St., Ste. 11
Ann Arbor, MI 48104
phone: 734-887-6200
e-mail:
michael@simoncriminaldefense.com
FRANCES J. HOLLANDER
P82180
Blanchard & Walker, PLLC
221 N. Main St., Ste. 300
Ann Arbor, MI 48104
phone: 734-929-4313
e-mail: hollander@bwlawonline.com

Member
Notes
The Law Offices of Joseph
A.
Simon,
PLLC
is
pleased to announce that Michael Dagher-Margosian has joined the firm as an
associate attorney. Michael will be
joining Joe in handling all criminal
matters, misdemeanor to felony, in
Washtenaw, Wayne, Jackson, Livingston, and Lenawee Counties.
www.simoncriminaldefense.com
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PATRICIA A. KLAVON
P82566
6248 Huron Creek Ct.
Dexter, MI 48130
phone: 734-426-2101
e-mail: patklavon@msn.com
SAMUEL P. MANESS
P78181
McLaren Wealth Strategies
315 E. Eisenhower Pkwy., Ste. 301
Ann Arbor, MI 48108
phone: 734-944-7556
e-mail:
sam.paul.maness@raymondjames.com
ARIANNE E. SLAY
P71432
Ann Arbor City Attorney’s Office
P.O. Box 8647
Ann Arbor, MI 48107
phone: 734-794-6170
e-mail: aslay@a2gov.org
JOHN ANDREW SLOAT
P75933
Family Law Project
P.O. Box 8294
Ann Arbor, MI 48107
phone: 734-998-9454
e-mail: jsloat@lsscm.org
CHANGES
ELIZABETH (BETSY) BLAKE
P76221
Ann Arbor City Attorney’s Office
P.O. Box 8647
Ann Arbor, MI 48107

phone: 734-794-6170
e-mail: bblake@a2gov.org
KRISTIN A. DAVIS
P77139
Kristin A. Davis, PLLC
2020 Hogback Rd., Ste. 13
Ann Arbor, MI 48105
phone: 734-926-5545
e-mail: kdavis@kdavislaw.net
AMY S. KRIEG
P76423
Habitat for Humanity of Huron Valley
170 Aprill Dr.
Ann Arbor, MI 48103
e-mail: akrieg@h4h.org
LEAH G. TREMONTI
P57391
Tremonti Law, PLLC
2020 Hogback Rd., Ste. 13
Ann Arbor, MI 48105
phone: 734-677-7900
e-mail: leah@tremontilaw.com
LAW FIRM CHANGE
Michigan Advocacy Program, Michigan
Legal Help, and Legal Services of South
Central Michigan are pleased to announce
their new location:
15 S. Washington St.
Ypsilanti, MI 48197
phone: 734-665-6181

Law Firm Notes
Elizabeth A. Solomon has been
named a partner in Nichols, Sacks,
Slank, Sendelbach, Buiteweg &
Solomon (NSSSB), an Ann Arborbased family law firm serving Washtenaw, Oakland, Wayne, Livingston and
Lenawee counties. Solomon practices
family law with a focus on resolving
divorce cases without litigation. A
graduate of the University of Detroit
Mercy School of Law, Solomon is a certified and court-approved Family Law Mediator and serves as an executive board
member of the Collaborative Practice Institute of Michigan.
www.nsssb.com

September/October 2018

WHAT’S THE FUTURE OF CHEVRON GIVEN THE ADDITION OF JUSTICE GORSUCH TO THE
SUPREME COURT AND THE POSSIBILITY THAT JUDGE KAVANAUGH WILL BECOME A SUPREME
COURT JUSTICE?
Chevron, U.S.A., Inc. v. Nat. Res. Def. Council,
Inc., 467 U.S. 837 (1984) has been cited more
than 14,000 times in federal court decisions – a
marker of its extraordinary importance to administrative law. In applying Chevron, if the
statute in question is deemed to be “ambiguous”
– capable of two or more interpretations – and
if the agency’s interpretation of the statute is
reasonable, federal judges defer to the statutory
interpretations of federal agencies such as the
Environmental Protection Agency, the Internal
Revenue Service, the Board of Immigration Appeals, and many others,

Court continued its tradition of never granting Chevron deference to
the BIA’s interpretation of whether a criminal statute is an “aggravated felony,” despite repeated entreaties from the government to do
so.

Michael H. Carlin

Recent and upcoming personnel changes at the Supreme Court portend a shift in federal courts’ deference to federal agency decisions.
Chevron is under attack – through the Supreme Court’s decisions not
to apply Chevron where it could, by proposing less deferential reviews of agency decisions, by promoting carve-outs where Chevron
would otherwise apply, and perhaps by a wholesale overruling of the
historic decision.
By declining to apply Chevron in certain cases, the Supreme Court is
signaling to the lower courts that they need to work harder to interpret
statutes and determine in the first instance whether the statute in question is actually ambiguous. Recent examples come from immigration
cases.
I was fortunate enough to represent Juan Esquivel Quintana before
the Board of Immigration Appeals in Matter of Esquivel-Quintana,
26 I&N Dec. 469 (BIA 2015), and at the Sixth Circuit in EsquivelQuintana v. Lynch, 810 F.3d 1019 (6th Cir. 2016). At the Supreme
Court, I was co-counsel to Jeffrey Fisher, who argued the case in Esquivel-Quintana v. Sessions, 137 S.Ct. 1562 (2017). Throughout the
litigation, Chevron deference played a central role. At issue was
whether a California criminal statute constituted an “aggravated
felony” under federal immigration law. Despite my efforts at the
Sixth Circuit, the panel concluded that the statute was ambiguous –
maybe it was an aggravated felony, and maybe it wasn’t – and that
the BIA reasonably concluded that the conviction was an aggravated
felony.
Our case at the Supreme Court was argued February 27, 2017, a
month after President Trump nominated Judge Gorsuch to the Court,
but before he was confirmed. At oral argument, the Justices rehearsed
their positions on the future of Chevron, perhaps in anticipation of
Judge Gorsuch’s confirmation. While on the Tenth Circuit, Judge
Gorsuch authored a concurrence in Gutierrez-Brizuela v. Lynch, 834
F.3d 1142 (10th Cir. 2016), explaining why Chevron should be overruled.
Although federal appeals courts – including the Sixth Circuit in our
case – routinely conclude that statutes are ambiguous and then defer
to the agency decision, in our case the Supreme Court concluded
unanimously that the California statute was unambiguously not an
aggravated felony, so Chevron did not apply at all. The Supreme

Res Ipsa Loquitur

The Supreme Court again declined to apply Chevron in an immigration case from the most recent term. In Pereira v. Sessions, 585 U.S.
___ (2018), the Court resolved a circuit split regarding the meaning
of a provision in the immigration statute. The circuit split was lopsided – only the Third Circuit had held that the statute in question
was clear, while six other circuits agreed that the statute was ambiguous and had granted Chevron deference to the BIA. The Supreme
Court, by an 8-to-1 margin, held that the statute was clear and that
Chevron did not apply.
Although joining the majority opinion in full, Justice Kennedy wrote
separately to express concern with the way some lower courts “engaged in cursory analysis of the questions whether, applying the ordinary tools of statutory construction, Congress’ intent could be
discerned.” Justice Kennedy criticized the “reflexive deference” that
some courts apply to agency decisions, and concluded that it is “necessary and appropriate to reconsider, in an appropriate case, the premises that underlie Chevron and how courts have implemented that
decision.”
Supreme Court nominee Brett Kavanaugh is also critical of Chevron.
In U.S. Telecom Assn. v. FCC, 855 F.3d 381 (D.C. Cir 2017), Judge
Kavanaugh authored a dissent from a denial of a petition for rehearing
en banc, arguing that Chevron should never apply in cases “involving
major agency rules of great economic and political significance.” In
promoting a competing judicial canon, Judge Kavanaugh would effectively eviscerate Chevron.
With Justice Gorsuch on the bench, and with Judge Kavanaugh’s
nomination, the near future might include a sea change in the way
that federal courts review the decisions of federal agencies. A
Supreme Court decision to overrule or depart from Chevron would
result in a fundamental shift in administrative law authority from the
federal agencies to the federal courts.

ab
Michael Carlin graduated with honors from the University of North
Carolina School of Law, Chapel Hill, North Carolina, in 2001, where
he received a full academic scholarship and was a staff member of
the North Carolina Law Review. A fluent Spanish speaker, Carlin has
worked for many years with people of Latin American heritage. His
varied experiences prior to becoming a lawyer include working with
Mexican farmworkers, asylum-seekers from El Salvador, Guatemala,
and Honduras, and students and their families from the Dominican
Republic. As an immigration lawyer, Carlin has worked with immigrants from all over the world. He can be reached at
mike@mcarlinlaw.com.
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EVERY CLIENT WRITES SOFTWARE: TIPS FOR THE GENERAL PRACTITIONER
Andy Warhol said “In the future, everyone will
be world-famous for 15 minutes.” He could
have said “everyone or their teenager will be
writing software.” Whether used in mobile
games, managing a household budget, or controlling autonomous vehicles, software design
and development is no longer the sole realm of
computer scientists. Even before engaging an
intellectual property specialist, there are a few
steps general practitioners can take to help
clients avoid major mistakes and to help protect
this asset.

When a client is wondering whether they can use, in their
software, a “concept” appearing in other software, it is important to know that copyright will not protect that concept.
Of course, patent might. The following web sites are useful:
https://www.b2ipreport.com/swip-report/
and
http://www.ipwatchdog.com/software-patents/

Susan M. Kornfield

1. Who Owns the Copyright? Computer programs are
protected by copyright law as “literary works.” 17 U.S.C.
§§ 101, 102. Ownership of copyright gets complicated
when the client works with others – family, friends, volunteers, advisory board members, contractors. Community for
Creative Non-Violence v. Reid, 490 U.S. 730 (1989) taught
us that copyright ownership does not flow automatically
from having hired and paid an assistant, and those who fail
to document their creative
relationship can later dispute who owns what.
Here, a homeless advocacy
group and an artist disputed who owned copyright in a sculpture
depicting the plight of the
homeless.
2. Careful About Using Old Forms! When we document
our client’s collaborations, we need to pay special attention
to the assignment language. A few years ago, the U.S.
Supreme Court ruled that Stanford University did not exclusively own patent rights in an employee invention because the contract stated that the inventor “agreed” to assign
his rights, and such language was not a present assignment
of those rights. Stanford University v. Roche Molecular Systems, Inc., 563 U.S. 776 (2011). You could almost hear the
gasps of attorneys around the country who had been using
documents with just this sort of assignment language. I still
see language such as this in documents – so we will want to
review carefully documents we thought were already in final
form.
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4. Some Content is Available through the “Commons.” Your client might
want to use certain pre-existing software, libraries, etc.,
and Creative Commons was
formed to help authors share
their works. It uses “tags” to indicate the level of sharing
and to avoid the transaction costs of formal license agreements. This might be a source of content for your client,
and can also be a means for your client to distribute their
own code. https://creativecommons.org/
5. Choose Distinctive Names. Product names can be important – a distinctive mark can be registered and competitors can be prevented from using those marks or similar
marks. But the client needs to choose a mark that does not
merely describe the features or functions of its products. A
few years ago, Apple was denied registration of the phrase
“Multi-Touch” for software because the U.S. Trademark
Trial and Appeal Board found that:
“ ‘Multi-touch’ not only identifies the
technology, but also describes how a
user of the goods operates the device
[TTAB]. We agree with the examining attorney that Multi-Touch indeed
is highly descriptive of a feature of
the identified goods. Thus, applicant’s evidence pertaining to the success, sales volumes and,
to a limited extent, advertising expenditures of the iPhone,
is not helpful in establishing that the purchasing public associates the term Multi-Touch with applicant.” See In Re
Apple, Serial No. 77219819 (September 23, 2011);
http://ttabvue.uspto.gov/ttabvue/ttabvue-77219819-EXA17.pdf

3. What is “Ownable.” Although copyright, patent, trade
secret, and trademark rights can confer tremendous protection, it is important to know the limits of each of those doctrines. Some content, some processes, some ideas are not
“ownable.” Especially when it comes to copyright, there is
a lot of content that is free for others to use – including your
client.

The International Trademark Association has a helpful
guide on choosing strong marks.
http://www.inta.org/TrademarkBasics/FactSheets/Pages/C
onsiderationsSelectingTrademarkFactSheet.aspx You can
run simple trademark searches of the database of the U.S.
Patent and Trademark Office, at no charge, at
https://www.uspto.gov/trademark

“In no case does copyright protection for an original work
of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery,
regardless of the form in which it is described, explained,
illustrated, or embodied in such work.” 17 U.S.C. § 102.

6. Software and Secrets. The Uniform Trade Secrets Act
has been adopted in 47 states and certain U.S. territories.
Michigan’s statutory protection for nonpublic processes,
methods, procedures, information, and the like is MCL §
445.1901 and the federal law (Economic Espionage Act) is
18 U.S.C. § 1831. Most attorneys are quite familiar with
September/October 2018

EVERY CLIENT WRITES SOFTWARE: TIPS FOR THE GENERAL PRACTITIONER
drafting nondisclosure agreements and counseling on confidentiality, and software often embodies nonpublic algorithms, data, and architecture. If proper steps are taken to
preserve confidentiality, the client has the option of getting
law enforcement involved in any theft or misappropriation.
When clients have taken appropriate steps, we have had the
FBI seize computers containing stolen software and we have
had the Department of Homeland Security seize cell phones
containing counterfeit software.
There are protocols for securing copyright for software without disclosing the trade secrets. See https://www.copyright.gov/circs/circ61.pdf
7. Too Bad We Didn’t
Think
Up
“Angry
Birds.” “Angry Birds” is
a recent example of value
creation through game
software and intellectual
property doctrines. Last
year, the company was
valued at over a billion
d
o
l
l
a
r
s
.
https://www.nytimes.com/2017/09/28/business/dealbook/ro
vio-angry-birds-ipo.html

For a while, that game was everywhere – along with the
ringtone, the plush toys, the T-shirts, 3D printed figurines,
and other merchandise. Trademark protected the name, the
image of the characters, and the theme song; copyright protected the look of the game, the characters, and the theme
song; trade secret protected certain
nonpublic aspects of the software
code. We never know which client
– or their teenager – will create
software that captures worldwide
imagination – or simply helps the
family keep track of walking the
dog (or, in my case, cat).

ab
Susan M. Kornfield, J.D., chairs the Intellectual Property
Practice Group at Bodman PLC. She also teaches Intellectual Property Practice at The University of Michigan Law
School. She may be reached at skornfield@bodmanlaw.com.
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BAIL REFORM: A SIMPLE SOLUTION TO A SYSTEMIC PROBLEM
Over the past few years, much
controversy has surrounded our country’s
traditional approach to bail. Since 1835, our
cash bail system has made the concept of due
process for less privileged community members
seem illusory. Stories like that of Kalief
Browder, who spent over three years jailed on
Rikers Island while awaiting his day in court,
plague our media1. His later suicide, likely
related to the stress he underwent while
S. Kerene Moore
institutionalized,2 hits close to home as we see
similar incidents occur in Michigan. For
example, 17-year old Djibril Niyomugabo, hung
himself in a Kent County jail after being arraigned on two non-violent
misdemeanors and being unable to post $200 bail in 2016.3 At any
given time, 450,000 people in the United States, who are presumed
innocent, are detained prior to trial because they cannot afford to post
bail.4 We must acknowledge the day-to-day impact that the cash bail
system has on poor and non-wealthy families. Even a short-term jail
stint can result in a defendant losing a job, home, or custody of
children. Most agree that these collateral consequences far outweigh
the intended penalty for non-violent, low-level misdemeanors.
Movements aimed at modifying the cash bail system have popped up
all over the country, including Michigan. These efforts show that
even inexpensive changes within local jurisdictions go a long way
toward preventing injustice.
Underlying Data
A multitude of data show the many negative consequences
that cash bail has on our society. Individuals who cannot post bail
are more likely to face conviction, subsequent incarceration, and a
more severe sentence than those who are free to leave prior to trial.5

The practical consequences are particularly severe for low-income
community members.
Even a few days in jail are profoundly destabilizing:
defendants experience declines in physical and mental health, and
potentially lose wages, jobs, stable housing, and custody of their
children. These consequences, in turn, lead to more disruptions to
families and neighborhoods than would occur if a defendant were
released without bail.6 The cash bail system also has a
disproportionate negative impact on persons of color, as minorities
are more likely to be held in jail for being unable to post $500 or less.7
Criminal defense attorneys must regularly pose a catch-22
to indigent clients who cannot afford to post bail: “If bail is set in an
amount higher than a defendant can pay, that defendant is incentivized
to plead guilty early in the process without the benefit of extended
discussions with counsel, case investigation, or discovery from the
prosecution.”8 Few cases go to trial, and the fact that individuals
plead guilty out of necessity, as opposed to guilt, de-legitimizes the
foundation of our criminal justice system.
The benefits of bail reform for the entire community are also
compelling. Our current cash bail system is more expensive for
taxpayers than pretrial alternatives. The average cost of holding an
individual in jail before trial is $75 per day, compared to only about
$7 per day to supervise a person within the community.9 In addition,
a Kentucky study shows a correlation between being jailed and
criminal recidivism.10 Beyond that, certain aspects of commercial
bail bonds disadvantage the innocent. If an individual utilizes a
bondsman to post bail, even after being found innocent the bondsman
keeps 10% of the bond posted.11 Though one may be unsympathetic
to the plight of the guilty, it is generally agreed that the innocent
should not have to bear unfair costs.
Finally, an overhaul of the cash bail system would allow for
our criminal justice system to function as intended. Though usually
in the probation context, courts have repeatedly held that it is
unconstitutional to jail an individual based solely on his or her

See Jennifer Gonnerman, Kalief Browder 1993-2015, The New
Yorker, June 7, 2018).
2
Kalief Brown “endured about two years in solitary confinement,
where he attempted to end his life several times.” Gonnerman, supra
note 1.

6

Ted Roelofs, The Price of Michigan’s Cash Bail System, MLive,
Nov. 16, 2016,
https://www.mlive.com/news/index.ssf/2016/11/the_price_of_michi
gans_cash_ba.html (last visited Aug 1, 2018).
4
See Todd D. Minton & Zhen Zeng, Jail Inmates at Midyear 2014,
U.S. Dep’t of Justice, Bureau of Justice Statistics, June 2015; See also
Peter Wagner & Bernadette Rabuy, Mass Incarceration: The Whole
Pie, 2016, http://www.prisonpolicy.org/reports/ pie2016.html (finding
that there are 451,000 unconvicted defendants in local jails at any one
time).
5
Christopher T. Lowenkamp et al., Laura & John Arnold Found,
Investigating the Impact of Pretrial Detention on Sentencing
Outcomes, The Arnold Foundation LJAF Report, 10–11, Nov. 2013;
Meghan Sacks & Alissa R. Ackerman, Bail and Sentencing: Does
Pretrial Detention Lead to Harsher Punishment?, 25 Crim. Just. Pol’y
Rev. 59, 72 (2014); Christine Tartaro & Christopher M. Sedelmaier,
A Tale of Two Counties: The Impact of Pretrial Release, Race, and
Ethnicity Upon Sentencing Decisions, 22 Crim. Just. Stud. 203, 218
(2009).

7
See Simonson, supra note 6 at 938–45 (describing racial disparities
in bail and pretrial detention).
8
Simonson, supra note 6 at 589.
9
Ann Marimow, When it comes to pretrial release, few other
jurisdictions do it D.C.’s way, 1993-2015, The Washington Post, July
4, 2016.
10
“[A] 2013 academic study [] examined more than 66,000 cases in
Kentucky in 2009 and 2010 in which defendants were released from
jail at different points before trial. When compared to low-risk
offenders who committed comparable crimes but were not held in jail,
defendants detained two to three days before release were 40 percent
more likely to commit a new crime before trial. Those held 31 days
or more were 74 percent more likely to commit a new crime.”
Roelofs, supra note 3.
11
Gillian White, Who Really Makes Money Off of Bail Bonds, The
Atlantic, May 12, 2017.
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Jocelyn Simonson, Bail Nullification, 5 Mich. L. Rev. 115, 608
(2017).

September/October 2018

BAIL REFORM: A SIMPLE SOLUTION TO A SYSTEMIC PROBLEM
inability to pay fees.12 Yet, as recently as 2016, one Michigan judge
systematically jailed defendants without doing an analysis of whether
the individuals simply could not afford to pay.13 Just as we require
an appropriate analysis at the probation phase, we must ensure that
poverty is not a deciding factor at arraignment and pretrial stages.
Current System
Although defendants do not have the right to attorney
representation at arraignment in Michigan, a number of policies are
in place to ensure that the cash bail system does not inappropriately
prejudice defendants. For a detailed summary, click here.
Alternative Approaches
A review of the alternative approaches to cash bail offers
insight into what may work best in Michigan. The most common
criticisms of bail reform are: (1) that the cost of bail reform is
prohibitive to taxpayers; and (2) that the risk posed to surrounding
community members as a result of dangerous defendants gaining
release is too high. In assessing the alternative approaches below,
answers to those criticisms are provided.
Providing counsel at first appearance (CAFA)
CAFA is one approach recommended by the Michigan
Indigent Defense Commission. Multiple jurisdictions in Michigan
have tried this strategy, most recently a pilot program in Huron
County’s 73B District Court.14 In the program, one or two defense
attorneys are assigned to handle all arraignments on each business
day. All defendants are able to meet with an attorney regardless of
financial status.15 The attorneys review basic rights and settlement
proposals with all defendants. The program data showed a big
difference in the amount of bail awarded for in-custody clients.
“[A]mong cases in which bond was issued for clients in custody at
the time of arraignment, the bond set by the court was the same as
the bond recommended by the defense in 30% of cases and lower than
the interim bond in 59% of cases.”16 Both defense attorneys and court
personnel reported that defendants were better off with CAFA, as they
are better prepared for the arraignment, less nervous, and more likely
to show up for future attorney meetings.17 Moreover, clients arraigned
with an attorney present were more likely to resolve their case at the
See generally Bearden v Georgia, 461 U.S. 660 (1983); See also
Williams v Illinois, 399 U.S. 235 (1970).
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ACLU Michigan, In re Anderson, The Fight To End Debtors
Prison’s
In
Michigan,
March
9,
2016,
h t t p : / / w w w. a c l u m i c h . o r g / a r t i c l e / c o u r t - o r d e r s - e n d debtors%E2%80%99-prisons-eastpointe (last visited Aug 1, 2018).
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Michigan Indigent Defense Commission, The Huron County
District Court’s Counsel at First Appearance Pilot Program, 2,
Summer
2017,
http://michiganidc.gov/wpcontent/uploads/2015/04/Huron-County-Counsel-at-FirstAppearance-Report.pdf (last visited Aug 2, 2018).
15
Id at 3.
16
Id at 5.
17
Id at 5.
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first appearance (18%) with the majority involving charges being
completely dropped or reduced. Without an attorney, only 10% of
defendants who appeared for an arraignment had their cases
resolved.18 Without a doubt, attorneys are better able to present
relevant legal arguments used by a court to assess bail under MCR
6.106(F)(1).
Both judges and magistrates agree that where the defendant
poses no threat to the community, “access to more information means
that [judges and magistrates] are able to more fully consider all
potential options.”19 On average, the court spent $52.79 per defendant
when utilizing this approach.20 Assuming this program results in
defendants spending fewer days in jail, communities considering this
option are likely to offset this cost by saving on jail-related expenses.21
Bail Nullification
Another approach, termed “bail nullification,” involves
community establishment of a shared bail fund geared at combatting
systemic ills in the criminal justice system. Just as jurors can nullify
the impact of a disagreeable law by finding a defendant not guilty
notwithstanding evidence of guilt, bail nullification allows the
community to determine whether an individual should be responsible
for posting the amount determined by the court.22 If a magistrate or
judge has set bail at an amount that would clearly jeopardize an
individual’s ability to maintain a job, housing, or custody of children,
the community nullifies the impact of bail by posting the funds, so
that the defendant is not subject to hardship. So far, a few
communities have taken measures to establish these funds, including
New York, Chicago, and Detroit.23 A smaller effort has even been
made to establish such a fund in Washtenaw County.24 Critics worry
that this approach subverts the rule of law, inappropriately placing
power in the hands of unelected community members.25 The mere
existence of this approach, however, is an indication that our criminal
justice system badly needs reform. Bail nullification is best used as a
temporary band-aid for a deeply flawed system, instead of as a standalone remedy.
Pre-trial Release
Across the nation, multiple jurisdictions have attempted the
pretrial release approach, which has proven to be very successful.
The most commonly cited example is the program used in the
Washington D.C. district courts. For over 20 years, D.C.’s pretrial
release system has allowed about 90% of defendants arrested on
Id at 6.
Id at 5.
20
Id at 9.
21
Marimow, supra note 9.
22
See generally Simonson, supra note 6.
23
See The Bail Project, 2018, https://bailproject.org/the-approach/
(last visited Aug. 1, 2018).
18
19

24

See
Bail,
Legal,
and
Support
Fund,
2018,
https://www.indiegogo.com/projects/bail-legal-support-fund#/ (last
visited Aug. 1, 2018).

25

Simonson, supra note 6 at 634.
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misdemeanor charges to gain release prior to trial.26 The infrastructure
operates 24 hours a day with defendants being assessed for release
based on a number of risk factors, including employment, family ties,
mental health, and substance abuse history. In fact, a total of 70
factors are plugged into a database that calculates the risk that a
person would either commit another crime or fail to return to court.27
Pretrial administrators then take these factors into consideration
before deciding what pretrial release measures (including drug testing,
reporting, and tethers) to recommend for each defendant.
In the past five years, about 90% of defendants released were
not arrested again before their cases were resolved, according to data
collected by the D.C. Pretrial Services Agency. Of the roughly 10%
who did get in trouble again, the vast majority are not rearrested for
violent crimes.28
About two-thirds of defendants are released under the
condition that they participate in drug testing, stay away from certain
persons or areas, or engage in weekly phone or in-person reporting.
Another 10% require GPS ankle bracelets or are released under house
arrest.29 Other than a few high-profile releases where a defendant
engaged in violent activity upon release, the primary criticism of
D.C.’s system is its cost: it functions off of a $62 million dollar
federal budget.30

more cost-effective budgets.31 Overall, these programs are reported
to be less costly than the cost of jailing defendants.32 In fact, studies
indicate that taxpayers can save $78 billion annually by using
evidence-based risk assessment tools instead of cash bail.33
In Conclusion
We now have multiple models to work from, and momentum from a
national movement to reform the cash bail system. As officers of the
court, we must continue to advocate for a more perfect system.
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Kerene Moore is currently a supervising attorney for Legal Services
of South Central Michigan, where she has represented underserved
Michigan residents for the past ten years. Kerene graduated with distinction from the University of Michigan where she earned a Bachelor
of Arts degree and a Juris Doctor degree, and was honored as a
Dean’s Public Service Fellow. Kerene serves on the Ann Arbor
Human Rights Commission, on the board of Equality Michigan, on
the Executive Committee of the Jim Toy Community Center, and as
Immediate Past Co-Chair of the Washtenaw County Bar Association’s
LGBTQ Rights Section. She can be reached at skmoore@lsscm.org.

Those who question the affordability of pretrial release
programs may look to programs in Florida and Oregon that utilize
26

Marimow, supra note 9.
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Office of Program Policy Analysis and Government Accountability,
Pretrial Release Programs Vary Across the State, 08-75, 2008.
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Pretrial Justice Institute, Pretrial Justice: How Much Does it Cost?
5, 2017, https://www.pretrial.org/essential-report/pretrial-justice-howmuch-does-it-cost/ (last visited Aug 2, 2018).
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The local legal community suffered the loss of two of its
beloved attorneys recently:
Prof. Whitmore Gray, 85, passed away peacefully
on March 4, 2018.
Lawrence “Larry” Sperling, 86, passed away peacefully
on August 3, 2018.
Our deepest sympathies are with their families.

Valued Members:
Are you making the most of our
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(accessible to the public)?
Make our website work for you! All of our members
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to the public and searchable by area of law). Also, we
are featuring WCBA members on a rotating basis in
the “Meet a WCBA Attorney” section located on the
right hand side of most of our pages. Please take a
few minutes to update your profile (including
adding your practice areas, website address and
photo) to make the most of this feature.
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Special Thanks to Our 2018
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