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Trivia Night was a sold-out event again! Despite the inclement weather (6-8
inches of snow), we had a packed room, great food and a lot of fun. Top photo is
the winning team of Mark Jane, Joe Obarzanek, Emma Feikens, Jeff Feikens, Elizabeth Jolliffe and Justin Davis. The law firm of Blanchard & Walker PLLC placed
the winning bid on the Philanthropy Trophy. Above, Angela Walker accepts the
trophy from WCBA President Orlando Simón. All proceeds from the Silent Auction were donated to the WCBA’s Law & Justice Fund.
Additional photos can be found at www.washbar.org
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County Courthouse Provides Room for Nursing Mothers
The Washtenaw County Courthouse in downtown Ann Arbor has established a room for nursing mothers.
The room is on the 3rd floor of the courthouse, and is accessible through any courthouse staﬀ member.
You simply need to ask for access.
The room has a refrigerator and a comfortable chair. The door can be locked from the inside for privacy.
There is a “vacant / in use” sign on the door, which the courthouse urges nursing mothers to use.
As you get oﬀ the elevator on the 3rd floor, the door to the room is across from you and to the left. Across
the hall and to the right is the reception area for Juvenile Court. Staﬀ in the reception area can provide
access to the room.
The room is for the use of courthouse staﬀ, attorneys, witnesses and clients.
The location of the room may change as the courthouse continues with its renovations, but the courthouse intends to continue to provide a private room for nursing mothers.

We Need Your Help!
Please donate 2 hours of your time.

The Washtenaw County Bar Association’s
New Lawyers Section
is sponsoring

Law Day, USA
Tuesday, May 1, 2018 10:00 a.m. - 4:00 p.m.
Ypsilanti District Library, 5577 Whittaker Rd.
Ypsilanti District Library, 229 W. Michigan Ave.
During Law Day, USA, members of the public come in for a free 20-30 minute consultation.
Most needed areas of law are family, landlord/tenant, real estate, estate planning, probate, and
general civil. We also usually have a few inquiries in employment and consumer protection
areas of law.
Contact Kelley Lindquist at 734-994-4912 or lindquistk@ewashtenaw.org to volunteer and to
tell us the areas of law in which you will give consultations and which location works best for
you.

Thank you in advance! We couldn’t do this without you.
A minimum liability policy is required for participation.
If you are running late the day of the event, please call the WCBA office at 734-994-4912.
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President’s Message
Although the Vernal Equinox officially signals the beginning of
spring on March 20th (this year),
our thoughts turn to spring as soon
as the calendar says, “March.” In
many ways spring is the season of
hope, in large part because it is the
season of renewal. After months
of cold and dark, we look forward
to change: more light; slightly
warmer temperatures; and signs of
color as buds start showing, birds
get more active and we all breathe a sigh of relief. Although our calendar marks January 1st as the beginning of the new year, historically
most calendars were lunar based, and spring was often seen as the
start of the new year. The ancient Romans marked the beginning of
the new year in the middle of March, also known as the “Ides of
March.” Caesar was famously warned to beware the Ides of March
because his death was prophesied to happen at that time. But, for the
rest of us, we welcome the Ides of March as the time for growth, positive change, new energy and the beginning of the Spring Season!
But before I jump too boldly into March and April, I want to take a
moment to look briefly behind us. On January 19th, the New Lawyers
Section of the WCBA led us in celebrating our newest members at a
Gala Event. The evening was a chance for us to welcome and toast
these new members in a lively, classy setting. Supreme Court Justice
Bridget McCormack reminded us of the importance of being an attorney and led us all in a renewal of our oaths. Along the way we
had great live jazz to start the evening, a wonderful sit-down dinner,
socializing and dancing into the night. Thanks to all who made it and
to those who made it possible, especially the New Lawyers CoChairs, Alex Hermanowski and Jinan Hamood.
Along with great offerings from our various sections, February
brought us two great events focused on mental health: one aimed at
lawyers and one aimed at our clients. On February 16th, we hosted
the second in our series of workshops on wellness. The Director of
University of Michigan’s Wolverine Wellness at University Health
Services, Mary Jo Desprez, presented a lively discussion on “Developing Resilience Techniques for the Working Lawyer.” For those of
you who missed this wonderful and interactive workshop, check our
website for Mary Jo’s slide presentation. It has plenty of great resources for follow-up. Also, our final workshop in the series is coming in May. Check the WCBA calendar later for information on it.
On February 27th, the Criminal Law Section and the Estate Planning,
Probate & Trust Law Section teamed up to present a seminar on
Forensic Mental Health Training. This afternoon session provided a
great overview of not only background and case law surrounding key
forensic mental health issues, but some great practical information
on how to incorporate this information into different practice areas.

sold out the new iteration of our annual fundraiser event. Having
been to all of them, I can say that a good time is always had, and our
members really like a chance to get together in a little friendly competition. Thanks to everyone who worked behind the scenes to make
it happen again, and thanks to those of you who came out for a fun
night!
On March 23rd, the WCBA will host another lunch seminar that explores the impact of implicit bias on the legal profession and the court
system. This informative and interactive session will take place in
the Jury Assembly Room of the Fifteenth District Court and will convene from noon to 1:15 p.m.
Mark April 12th on your calendars for another one of our main events:
The Annual Award Dinner and Board Election. We will be gathering
again this year at the Ann Arbor City Club for a fun evening of official
business. First, we will formally vote in next year’s Board of Directors and have a ceremonial passing of the gavel to next year’s President, Elizabeth Jolliffe. We will also present this year’s award, the
Patriot Award, to a fellow attorney whose work has promoted a better
understanding of the Constitution and fosters a greater understanding
of the law and its systems. I look forward to seeing many of you for
an excellent evening that includes dinner and a toast to the ongoing
tradition of solid leadership at the WCBA.
Finally, in the spirit of simply getting together around some non-legal
activities, I invite you to join me for a few things in the future. Our
President’s Speakeasy has continued and been a lot of fun. In January
we met on the west side of Ann Arbor at HOMES, a relatively new
neighborhood mircrobrewpub. February found us in Saline at the
Salt Springs Brewery in a re-purposed church building! And in late
March, look for information on when and where to meet, but it will
be further west. You do not have to drink beer to come and join some
great camaraderie and conversation with your fellow bar members.
As the weather starts to get a little more user-friendly, look for some
notices on some other fun, outdoor activities as well. Unless your
name is Julius Caesar, enjoy the Ides of March.

K. Orlando Simón
K. Orlando Simón
kosimon@umich.edu

On March 1st the WCBA had our Third Annual Trivia Challenge
FUNdraiser and Silent Auction where we convened again at the
iconic Zal Gaz Grotto Club for an evening of fun, socializing and
team trivia challenge. This is the third year in a row that we have
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IS MINOR IN POSSESSION OF ALCOHOL REALLY A CIVIL INFRACTION IN
MICHIGAN?
The answer to this question is both yes
and no. Starting January 1, 2018, MCL
436.1703 decriminalizes a first offense Minor in
Possession (MIP). This means that a person
under the age of 21 who possesses alcohol and
is caught by law enforcement will be issued a
civil infraction for a first offense. The civil infraction carries a $100 fine. The court can also
order a substance abuse evaluation, treatment,
alcohol screening, alcohol abuse education, and
community service. Law enforcement still
needs to prove possession just like in the past,
but the consequences are different on a first offense.

$500. Second or third offense convictions could also carry driver’s
license suspensions. The new law specifically addresses the use of
fake IDs and ties them together for driver’s license suspension purposes, but that is a topic for another discussion.

Alexander W.
Hermanowski

To better understand the significance of this change, it’s important to know how the old law worked and why the new change
will greatly impact some people, depending on how their judge or jurisdiction had been handing the case under the old law. Prior to this
law change, a first offense (MIP) was considered a misdemeanor with
no jail time for a first offense. ‘Possession’ meant being physically
in possession (like holding a beer even if it’s unopened); or, once a
minor consumed the intoxicating substances, then the minor’s body
became the container and law enforcement had to show that the person was under the legal age and consumed intoxicating substances.
Minors charged under the old law had different and inconsistent sentences depending on the court and judge they appeared before. Some of the old sentences included: terms of probation, fines
and cost, random or daily alcohol and drug testing, substance abuse
treatment, community service, and jail work program, among other
things. Some jurisdictions had short non-reporting probations, while
others required year-long probation with daily alcohol testing. It
would not be unusual for some Judges to order daily alcohol testing
or treatment on a first offense.
Under the new law, a first offense is treated more like a parking ticket. In many situations, the minor would not have to appear in
front of a judge or magistrate. This will lead to fewer people being
ordered to substance abuse testing, monitoring, or treatment on a first
offense, even if they are at risk.
If the minor wants to challenge the MIP 1st Offense civil infraction, then they can do so, but the burden of proof is no longer “beyond a reasonable doubt,” instead the new burden of proof would be
a “preponderance of the evidence.” It is conceivable, that challenging
the civil infraction would more likely lead to court-ordered alcohol
testing, monitoring, or treatment, because the minor’s case would be
heard in front of a Judge or Magistrate as opposed to paying a fine
without oversight, review, or attention.
Under both the new and old law, a second offense carries a
potential jail sentence up to 30 days and a fine up to $200. A third
offense carries a potential jail sentence up to 60 days and a fine up to
6

Since this law is new there is very little information on how
law enforcement and our judiciary will apply the law. Some positives
and negatives are already apparent, though. It is possible that some
agencies will avoid writing civil infractions and instead issue more
misdemeanors for disorderly conduct among other crimes that can
technically fit the conduct, and some agencies will look at this as a
blessing because they can keep minors calm by saying a first offense
is similar to a parking ticket. There is a concern that, since the new
law decriminalizes a first offense, it may lead to more minors justifying underage drinking. For those who are at risk for substance abuse,
they may not get the treatment they need until a second or third offense. Those underage drinkers who are experimenting with alcohol
may find the experimentation easier with fewer ramifications. It will
be interesting to see how this will impact our youth population, colleges, law enforcement and our courts.

ab
Alexander W. Hermanowski is a staff attorney for the University of
Michigan Student Legal Services where he helps students with various
legal issues including criminal defense and consumer protections.
Mr. Hermanowski also runs his own practice called Hermanowski
Law focusing on criminal defense, plaintiff’s personal injury litigation, and estate planning. Mr. Hermanowski is the Co-Chair of the
New Lawyers and Criminal Law Sections of the WCBA. He can be
reached at alexherm@umich.edu or (734) 763-9920.

CLASSIFIEDS
MODERN OFFICE SUITE for an attorney in a PROFESSIONAL BUILDING on the WEST SIDE OF ANN
ARBOR. Located 3 blocks from the
courthouse, 1 mile from M14/US23. Suite
includes conference room, kitchenette,
file room, reception area. Free parking
and heat. 706 W. Huron. Call Greg, 248444-6636. cburt12345@aol.com
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Virginia A. Cardwell
I am originally from Chautauqua County in western New York State. I came to Ann Arbor in 1985 to attend the University of Michigan for my undergrad degree and never wanted to leave. My husband Brian and I got married in 1992,
the same year I received my JD from U of M Law School. I worked at Roberts & Freatman in Ypsilanti for 22 years, in
a very exciting and rewarding civil litigation practice, before moving over to Ferguson Widmayer PC to concentrate
more on estate planning.

What area of law do you like best and why?

What are some of your favorite local hangouts?

I am very fortunate to be working in my favorite area of law: estate
planning and administration. After working in a civil litigation practice for most of my career, I had the opportunity to move over to Ferguson Widmayer PC about two years ago, where I can concentrate
on mostly probate and estate planning. My practice now is rarely adversarial and involves a large amount of client contact.

My husband and I enjoy the Prickly Pear on Main Street, Cardamom
(also a favorite of the boys’), Angelo’s, and U of M stadium. I also
love stopping by Treasure Mart, which is mere steps from my office.

Tell us a little about your family.

Being a member of the WCBA has provided me with awesome training and networking activities, especially the probate and estate planning section lunches. In a profession that can seem daunting or even
hostile at times, it is a wonderful feeling to be part of a supportive
local legal community.

We have three children: twin boys who are juniors at Huron High
School, and our oldest son who is a sophomore at the University of
Michigan. He is third generation Wolverine, as Brian, my mother
and I are all Michigan graduates.

Why do you choose to be a member of the WCBA? What is the
greatest benefit you have enjoyed as a member?

What is the biggest challenge facing you as an attorney today?
Keeping a healthy work/life balance is always a challenge. I am generally at the office Mondays through Thursdays, so that helps a lot. I
can use Fridays to catch up what I need to do at home or for the kids.
Our high school boys participate in cross country, swimming and
track, so we are busy sports parents most of the year.
What would your second career choice have been if you had not
become a lawyer?

Res Ipsa Loquitur Advertising Rates

Probably teaching. I have been teaching a class at Washtenaw Community College about Wills and Trusts, since 2010. It has made me
a better lawyer, by learning how to answer questions for people in a
way that makes sense to them. I try to make the class more fun and
engaging than the topic would suggest.

Ad Size
Full page
2/3 page vertical
1/2 page horizontal
1/3 page vertical
1/3 page horizontal
1/6 page vertical

Any words of wisdom to pass on to new lawyers?
Whenever you are faced with a question, read the court rules and
statutes first, and check any relevant deadlines right away. Try to
treat everyone involved in the legal process with courtesy and civility,
including clerks, judges, clients, and opposing counsel and parties.
What are some of your favorite places that you have visited?
Chautauqua County, where I grew up, is now my favorite place to
visit. My parents still live there, and there is other family in the area.
There are lots of lake activities in the summer and skiing in the winter.
Res Ipsa Loquitur
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$125
$100
$100
$ 75
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$130
$120
$110
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Advertising Contact
Kelley Lindquist - lindquistk@ewashtenaw.org
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1. Chicken Marsala- Lightly sautéed chiccken breast served with marsala wine pan sauce.
2. Potato Crusted Cod- Light, fl
flaky cod with a crispy potato crust and chive butter.
3. Vegetable Ratatouille Stack (Vegan & Gluten Free)
e)- Grilled vegetable stack with balsamic glaze.
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~

Ann Arbor City Club, April 12, 2018
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 Potato Crusted Cod
 Vegetable Ratatouille Stack
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W ashtenaw County Bar Association
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Ann Arbor, MI 48107

METHOD OF PAYMENT
 Check Enclosed
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__ __ __
____
__
Authorized Signature _______________________________
__ __
__
__ __ __ __ __ ____
____

Crre
ed
diit carrd
d rre
eserv
va
ation:
ONLINE at www.washbar.org
CALL (734) 996-3229 or 994-4912
FAX (734) 663-2430

CANCELLATIONS: Full refunds will be given fo
for cancellations received no later than 48 hours before the dinner.
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DOES THE IMPENDING GENERAL PRIVACY AND DATA PROTECTION
REGULATION APPLY TO YOU?
The deadline for all 28 European Union member states to
fully enact the new General Privacy and Data Protection Regulation
(“GDPR”) is fast approaching and bearing down like a stampede of
wild horses. The GDPR is the most comprehensive, rigorous, and unforgiving piece of legislation concerning protection of personal data
ever constructed, and its reach is not confined to Europe, but will be
felt worldwide. Come May 25, 2018, those companies, even those
outside the EU, who have neglected to take action in anticipation of
the new law may find themselves in a very vulnerable position.
What Is The Purpose Of The GDPR?
Under the GDPR “personal data” is defined as “[a]ny information relating to an identified or identifiable natural person….”
Such a broad definition obviously includes names, addresses, telephone numbers and email addresses, but could reasonably be understood to encompass credit card information, social media activity,
photos, medical information and individual IP addresses.
The primary impetus behind the GDPR is not to be a thorn
in the side of companies that collect personal data – although it will
be – but is to be a safeguard for European citizens. Ideally, the GDPR
will empower individuals to exercise power over their personal data.
The most talked about protections are
• the “right to be forgotten;”
• stronger consent requirements;
• increased fines; and
• the 72-hour deadline to report breaches.
Beyond affording greater protections, the GDPR seeks to
eliminate uncertainty surrounding collection and use of personal data
by promulgating uniform protections and rules across all member
states. The new rules impose a higher standard of conduct for entities
collecting personal data, and are intended to assist European citizens
in discerning how their data is collected, stored, and used, and how
to take action against entities that run afoul of the new law.
Whom Does It Affect?
The GDPR does not only affect companies in the EU, and it
does not only affect companies that process large amounts of personal
data. Article 3 extends the territorial scope of the GDPR to anyone
who collects personal data from persons in the EU. To be clear, it
only applies if the data subject is in the EU at the time the data is collected. A common misunderstanding is that that the GDPR only applies to companies executing financial transactions in the EU – this
is incorrect. A financial transaction is not required for the GDPR to
be in effect. If a company collects “personal data” from someone in
the EU for any reason, the data is subject to the protections of the
GDPR.
Generally, the GDPR expects everyone, including small and
medium sized entities, to comply with the new rules. However, because smaller entities pose a lesser privacy risk, there are some exceptions. For instance, under Article 30 of the GDPR, entities with
less than 250 employees need not maintain a record of processing activities unless “the processing it carries out is likely to result in a risk
Res Ipsa Loquitur

to the rights and freedoms of data subjects, the
processing is not occasional, or the processing
includes special categories of data […] or personal data relating to criminal convictions and
offences.”
Lastly, the GDPR applies to data “controllers” and data “processors.” Understanding
the distinction between these two terms is an important step in grasping the liabilities and reJames L. Kresta
sponsibilities imposed by the GDPR. A
“controller” is an entity that collects its own
data, and makes decisions on how it is used. A
“processor,” on the other hand, receives data collected by another and
follows directives from the controller on proper use of the data. These
two roles are not mutually exclusive, and it is not uncommon for companies to be both. Consider for instance, an employer who controls
data about employees, but also processes the data of its customers.
Under the GDPR, it is the controller’s responsibility to ensure that their processor complies with the rules and authorized usage
of the personal data. For their part, processors must maintain records
of all processing activities showing how personal data is being used,
stored and deleted. Maintaining this record is critical. Under the
GDPR, processors involved in a data breach are significantly more
liable than they were under the EU’s previous data privacy laws.
What is the Price of Non-Compliance?
Entities who run afoul of the GDPR can face fines up to
20,000,000 Euros ($23,138,200), or 4% of the annual global turnover
of the non-compliant company for the previous fiscal year, whichever
of the two is greater. Moreover, beyond the monetary penalty, a noncompliant entity will be subject to continued oversight in the form of
routine data protection audits. To be clear, these are the maximum
fines one may face. Various factors will determine the exact fines
levied including, but not limited to:
• processes in place to protect personal data breaches,
• previous steps taken to become GDPR-compliant and
• one’s responsiveness to notices of non-compliance.
Do not be lulled into a false sense of security. An entity’s
mere “good faith efforts” will not shield it from liability. It is important for all entities that collect personal data to contact a privacy law
expert without delay, and review their current data collection and processing procedures to ensure compliance.

ab
James L. Kresta is a member of Jaffe, Raitt, Heuer & Weiss’ Litigation
and Datasecurity Practice Groups. His practice involves cybersecurity cases, media law, real estate litigation, shareholder oppression
suits, and both municipal and private construction disputes. Kresta
is also a contributor to Jaffe’s privacy and datasecurity blog,
www.dataprivacylawnow.com
He can be reached at jkresta@jaffelaw.com.
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SIMPLE ADVICE FOR A NOT SO SIMPLE CAREER
The Anti-Climatic Career Start
So you wanted to be an attorney, and
now you are. You have passed the bar, been
sworn in, and feel somewhat accomplished as
you add your bar card to your wallet. You’re
an attorney! You update your resume, changing
JD to Esq., and with confidence submit your resume to numerous firms and job openings in the
legal field. All of your hard work is finally paying off! It’s you against the world, and the
Michigan State Bar (or wherever you tested)
has proclaimed you ready!

working for myself (even if I am only talking to myself). I do not
have enough fingers and toes to count how many times the more “seasoned” document reviewers told me, “everyone comes in saying they
will be successful with their private practice, but you will be right
here with the rest of us, unless you find a job.” I smile and tell myself
“not me, I have big dreams.” And I am working on those dreams
while working in document review.

Gabrielle C. Lacy

However, if your life is any reflection of my own, the phone
doesn’t ring, and you are sitting weeks or months later, still unemployed in your field. With student loan debt suffocating every creative thought you have, you realize you need to find a way to
financially survive. You stay in the field you were in before your
brilliant idea to go to law school. Or you find some other meaningful
way to use your license and/or JD. Or, like me, you turn to a temporary job in document review to stabilize your finances while
searching for permanent employment or building your practice. The
keys to making your law degree work for you are to be flexible, seek
balance, and continue to grow in the legal field.
The Glass Is Half Full
Some people say that document review is the depressing
desert, but I do not see it that way. Document review pays respectable
money for work that is not very difficult. Document review is temporary work that offers flexibility, allowing you time to seek permanent employment or to build your own practice. Some companies
are better to review for than others in that they show a real appreciation for their reviewers by providing a comfortable atmosphere, free
coffee, and other basic kitchen necessities. Many of the attorneys
sitting in those document review offices are either retired, realized
they never wanted to be an attorney, or, like myself, unable to get that
“good” job at the firm or company. If you are the latter, it is easy to
become bitter and depressed. For a new attorney working in such an
atmosphere, document review can be a dead-end if you are not careful. In document review, it is easy to get comfortable with the paycheck and the lack of stress that comes with working for someone
else. If finding a job or starting your own practice is your goal, do
not become complacent in document review. Nor should you allow
other reviewers to deter you from your dream. After all, you made it
through law school and passed the bar, finding that job or starting
your own practice will take the same self-confidence and determination to succeed that was necessary to become an attorney.
I often speak of my dream of running my own firm and
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Don’t Freak Out…Reach Out!
Use your time in document review wisely. I get so much
information from the people around me in the document review office. My time there was and is priceless. As I balance my time between document review and my private practice, I am not hesitant to
ask around the document review office for answers to the questions
that arise as I venture out on my own.
Working for oneself as a new attorney is similar to feeling
around in the dark. I did not have the benefit of a mentor and, sorry
to say, but the mentors I reached out to through the State Bar Mentor
Program never responded to me. I was at it alone. I naturally started
to take what came my way through friends and family. How was I
able to dive into the realm of the unknown and not become a victim
of my ignorance? Realize you are educated. You survived law school
and passed the bar exam. There is information inside of your head
that enables you to be successful. Whether your goal is to seek permanent employment, or to build your own practice, here are a few
strengths I use that will hopefully encourage you to step out of your
comfort zone:
1. FIND TIME TO NETWORK. The Washtenaw County
Bar and other Bar Associations have mingles and outings
all the time. Not for nothing, an attorney can make or break
a career through their connections. You want to meet other
attorneys who have been successful in your field. You want
to learn from the mistakes of others and have someone to
call when you make a mistake yourself. Many attorneys
who are part of the Washtenaw County Bar Association are
more than willing to answer a phone call or get a quick bite
with you to help you become successful.
2. BE NICE TO THE COURT CLERKS. This piece of advice is easily overlooked. But the court or the judge’s clerk
is your next best friend as you are learning the ropes. If you
are nice and honest with them, they are usually willing to
help you. I always let the clerk know if it is my first time in
that court or in front of that specific judge. Often times, the
clerks will tell me little things the judge prefers that do not
have a page of instruction in the Blue Book.
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SIMPLE ADVICE FOR A NOT SO SIMPLE CAREER
3. BE RESPECTFUL. I was asked if I had pride in my work
and told without pride you cannot be a good attorney. I beg
to differ. I have respect for the law. I have respect for my
clients. I have respect for the prosecution or opposing party
(at least what their position represents), and I have respect
for the court. When you enter a case with a genuine respect
for who you are and the position you represent, you are able
to see the issue clearly and determine the proper solution in
the most effective way.

just add to your Linked-In, Twitter or Facebook friends list.
Mingle!

4. GET BACK OUT THERE! You are going to lose on occasion or have a judge scold you. Take these moments as
learning moments. Make note of your mistakes and establish a plan to eliminate the possibility of that mistake ever
happening again. I remember my first federal case. I was
bullied by opposing counsel. I allowed myself to get
pushed around because I was “new” and inexperienced. To
this day, I constantly remind myself that if I have established
a legal argument, then my position deserves my best fight
no matter how “experienced” the dog is on the other side of
the aisle.

I have been practicing for two years and still supplement my
income through document review. I am, however, making every day
count. I am not someone who has all the answers, but I am someone
that has connections to get the answers! I am merely a new attorney
like you. I was not born into a family of attorneys nor did I rub shoulders with anyone in the legal field before law school. I am just determined to succeed.

5. MAKE EVERY DAY MATTER. If you truly want to be
a successful attorney take a step toward that success every
day. Do not let a day pass without doing something to enhance your opportunity for success, like:
a. Expand your circle of attorneys. Do more than

to those that continue to support the WCBA by
contributing to the WCBA Donations Fund for
community service, law library, and technology
improvements!
Robert F. Magill, Jr. – Magill & Rumsey, P.C.
Louise-Annette Marcotty
Jason A. Meier – Jason A. Meier PLC

Res Ipsa Loquitur

b. Read legal journals and opinions. Get to know your local
judges.
c. Take CLEs and attend seminars. Often ICLE offers low
cost short seminars. The WCBA also offers low cost or free
seminars (sometimes with a free lunch).

ab
Gabrielle C. Lacy, graduated from the University of Detroit Mercy
School of Law, and was admitted to the Michigan State Bar in July
of 2015. A wife, mother of 5, and third eldest of 11 children, Attorney
Lacy has a passion for God, family and the law. Attorney Lacy is
currently running her private practice, Lacy Law PLLC, out of Washtenaw County, and practices in the areas of federal, criminal, and
family law. She can be reached at lacylaw@avoice4justice.com

\Ç `xÅÉÜ|tÅ
The local legal community suffered the loss of one of its
beloved attorneys recently:
Lloyd E. Powell, 90, passed away on February 23, 2018.
Our deepest sympathies are with his
family, friends, and colleagues.
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DEFENDANT CITES BAHRI, AND PLAINTIFF CITES SHELTON- NOW WHAT?
Bahri and Shelton—two case names that elicit confusion out of
any attorney who handles no-fault cases.
In Bahri v. I.D.S. Prop. Cas. Ins. Co., 864 N.W.2d 609 (2014), the
insured sued her no-fault insurer for no-fault benefits after a car accident. The insured’s healthcare providers subsequently intervened.
The insurer moved to dismiss the insured’s and the providers’ claims,
arguing that summary disposition was appropriate because the insured
made several fraudulent representations while pursuing her claim.
The trial court granted the motion, the providers appealed, and the
Court of Appeals affirmed. First, the Court explained that the
providers’ ability to recover was entirely dependent on the insured’s
ability to do so: “Because intervening plaintiffs stood in the shoes of
the named insured, if plaintiff cannot recover benefits, neither can intervening plaintiffs.”
Second, the Court held that the insured’s fraudulent representations—claiming that she needed services she didn’t or that she received services when she didn’t—triggered the no-fault policy’s
fraud-exclusion provision. It explained, “Reasonable minds could not
differ … that plaintiff made fraudulent representations for the purpose
of recovering benefits.”
Three years went by, and insurers and their attorneys relied on
Bahri frequently. Then the Court of Appeals issued Shelton v. AutoOwners Ins. Co., 899 N.W.2d 648 (2017). In Shelton, the plaintiff,
who didn’t maintain her own no-fault insurance, sued the driver’s nofault insurer after she was injured while riding in a car. The insurer
moved for summary disposition, relying on Bahri and pointing to several discrepancies in the plaintiff’s testimony about services she
needed and received.
The trial court denied the insurer’s motion, and the Court of Appeals affirmed. Bahri didn’t apply, the Court of Appeals explained,
because the plaintiff, a non-policyholder, wasn’t a contracting party
to the no-fault policy. In light of that rule, the Court of Appeals could
have stopped there. Although some insurers and attorneys might disagree with the rule, the difference between Bahri and Shelton would
be clear: Is the plaintiff a contracting party to the no-fault policy?
That issue alone has generated its fair share of controversy. For
example, insurers and their attorneys saw Bahri as “a powerful
weapon to root out fraudulent claims” and Shelton as severely dulling
that weapon: “Shelton effectively wipes out the ability of an insurer
to utilize its fraud exclusion in cases where the plaintiff is not the actual policyholder, his or her spouse, or a relative domiciled in the
same household.”1
Insureds and their attorneys, on the other hand, saw the opposite.
They saw Bahri as condoning “[t]he high stakes—and badly broken—game of ‘gotcha’ that auto insurers are playing with car crash
victims” and Shelton as a saving grace preventing insurers from serving as the “judge, jury, and executioner” on no-fault claims.2 But that
controversy isn’t the only one after Bahri and Shelton.
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Peter J. Tomasek

In Shelton, the Court of Appeals also held
that the discrepancies the insurer identified
wouldn’t be enough to trigger a fraud-exclusion
provision anyway. And, after distinguishing the
discrepancies in that case from those in Bahri,
the Court announced what some have interpreted as a new fraud standard for no-fault
cases: “These types of inconsistencies in a
claimant’s statements are not sufficient to establish any of the elements of fraud beyond a question of fact.”3

Are Bahri and Shelton in conflict? It’s hard
to say. If so, Michigan’s court rules provide two
ways to resolve that conflict. The first—the
Michigan Supreme Court grants leave in one or both and issues an
opinion—didn’t happen.4 And the second—the Court of Appeals declares a conflict panel and resolves the apparent conflict on its own—
didn’t happen either.5
And if there’s no conflict, it should be easy to follow both rulings
in any given case. The fact that the mention of the case names Bahri
and Shelton elicits so much confusion from no-fault attorneys seems
to suggest that’s not the case.

1
Ronald M. Sangster, Jr., Killing the Goose that Laid the Golden
Egg—Bahri Effectively Gutted by Court of Appeals, No Fault Report,
available at http://www.mdtc.org/Articles/2017/May/No-Fault-Report.aspx.
2
Steven Gursten, Bahri No-Fault fraud rule doesn’t apply to nonpolicyholder car crash victims, March 27, 2017, available at
https://www.michiganautolaw.com/blog/2017/03/27/no-fault-fraudrule-car-crash-victims/.
3
See, e.g., Thomas v. Allstate Prop. & Cas. Ins. Co., No. 332100;
2017 WL 3642665 (August 24, 2017) (O’Brien, J., dissenting) (dissenting in part based on the difference between Bahri’s standard,
which required proof that reasonable minds couldn’t differ as to fraud,
and Shelton’s standard, which required proof beyond any question—
without a reasonableness analysis).

4

The Supreme Court denied leave in both cases. Bahri v. I.D.S. Prop.
Cas. Ins. Co., 868 N.W.2d 910 (2015); Shelton v. Auto-Owners Ins.
Co., 899 N.W.2d 744 (2017).
5
See M.C.R. 7.215(J) (setting forth the procedure for convening a
conflict panel to resolve conflicts that arise between published opinions issued by different panels of the Court of Appeals).

ab

Peter J. Tomasek is an associate attorney with the appellate practice
group at Collins Einhorn Farrell PC in Southfield. Tomasek earned
his Juris Doctor in 2014 and LL.M. in Taxation in 2015 from W.M.U.
Thomas M. Cooley Law School. He can be reached at
peter.tomasek@ceflawyers.com.
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MEMBER NOTES AND LAW FIRM NOTES
Member Notes
Nichols, Sacks, Slank, Sendelbach & Buiteweg
is excited to announce that Mara E. Kent has
joined the firm. Mara will continue to practice
estate planning, probate, trust administration,
contract law, prenuptial planning, and adoptions. Mara is a member of the Washtenaw Estate Planning Council and the WCBA Estate
Planning and Probate Section. She serves as a
Senior Professor Emerita at Western Michigan
Mara E. Kent
University Thomas Cooley Law School where
she continues to teach as a visiting professor.
Mara is a former judicial law clerk for Michigan
Supreme Court Justice Michael F. Cavanagh (Retired), a 1996 summa
cum laude graduate of the University of Detroit Mercy School of Law,
and a 1993 graduate of the University of Michigan. Mara is excited
to join the NSSSB team and is looking forward to expanding the
firm’s practice areas.

Delphia T.
Simpson

The Washtenaw County Board of Commissioners approved the appointment of Delphia T.
Simpson as Washtenaw County Public Defender in November, 2017. The official notice
was released to the Washtenaw County Bench
on February 1, 2018. Previously, Delphia
worked as the Senior Management Assistant
Public Defender, and she has been with Washtenaw County since 2003. She served on the
WCBA Board of Directors from 1999-2001,
2005-2015 and as WCBA President in 20132014. Congratulations!

Daniel T. Geherin

Nicole E. Mackmiller and
Thomas C. Manchester are
pleased to announce the formation of Mackmiller
Manchester PLLC, a professional limited liability
company engaged in the
practice of law. This firm is
a successor to Manchester &
Nicole E.
Thomas C.
Associates. Our address reMackmiller
Manchester
mains 206 N. Huron Street,
Ypsilanti, MI 48197. Areas
of practice include immigration, family law, domestic mediation, probate and estate planning,
business formation, and real estate law. To contact Nicole or Tom,
call 734-482-7012 or email at Nicole@mackmanlaw.com or
Tom@mackmanlaw.com.
Brian D. Montoye is pleased to announce the
formation of Brian Montoye, PLC, a law firm
practicing criminal defense and civil litigation.
The firm’s contact information is 760 W. Eisenhower
Parkway,
Suite
305,
Ann
Arbor; BrianMontoye@gmail.com; Phone
(734) 489-3380. Brian will also serve of counsel to the Geherin Law Group, PLLC.

Law Firm Notes
Ferguson Widmayer PC and Peter C. Clark
are very pleased to announce the merger of the
Law Offices of Peter C. Clark, PLC with Ferguson Widmayer PC. Effective January 1,
2018, Peter Clark has joined Ferguson Widmayer PC as a Shareholder and brings with him
his practice and his expertise in estate planning,
estate and trust administration, and business
planning. Located at 538 N. Division St., FerPeter C. Clark
guson Widmayer PC is a longstanding Ann
Arbor firm focusing on estate planning, estate
and trust administration, business planning, tax, real estate, and employee benefit planning. Learn more at www.FW-PC.com.

Daniel T. Geherin is pleased to announce the
opening of Geherin Law Group, PLLC, a law
firm which handles adult/juvenile criminal defense; drunk driving defense; driver’s license
restoration; college discipline defense; and
plaintiff civil litigation (automobile/civil
rights). The firm is located at 760 W. Eisenhower Parkway, Suite 305, Ann Arbor, and on
the web at www.GLGMichigan.com and
www.MiLicenseLawyer.com.

Brian D. Montoye
Joseph A. Simon is pleased to announce the
opening of the Law Offices of Joseph A.
Simon, PLLC, a criminal defense law firm.
The firm is located at 1310 S. Main St., Ste. 11,
Ann Arbor. New phone number (734) 887-6200,
email joe@simoncriminaldefense.com, and
website www.simoncriminaldefense.com.

Joseph A. Simon
Res Ipsa Loquitur
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AGC Seeks
Volunteer Receivers

YOUR MEETING
N E V E R HAD IT

The Michigan Attorney Grievance
Commission seeks licensed local attorneys to serve as pro bono volunteer
receivers pursuant to MCR 9.119(G)
to assist in liquidating the practice of
lawyers who are incapacitated, deceased, suspended or disbarred. Attorneys who are interested in serving in
this type of capacity should contact:
Rhonda S. Pozehl, Senior Associate
Counsel
Attorney Grievance Commission
The Buhl Building
535 Griswold, Suite 1700
Detroit, MI 48226
Phone: (313) 961-6585
Fax: (313) 961-5819
Web: www.agcmi.com

Rated  byOrbbitz/T
Trravelocity

T
THIS
GO
OOD

MICHIGAN
N’S PREMIER MEETING FACILITY

W
WEBER’S

WEBER’S

M e the strongest ca
Mak
ase for your client.
can help you work more effectively
with clients,
opposing counsel,
and other professionals

SCAO Approved

Ann Arbor Training 2018
These State Court Administrative Office (SCAO)
approved trainings:

40-Hour Domestic Relations
Mediator Training
& 8-Hour Domestic Violence
Screening Training

May 3-5 & 17-19
40-Hour Domestic Relations
Mediator Training

August 20-22
& 27-29
For more information:

1-800-535-1155

Yeeo & Y
Yeeo’s experienced valuation, fraud and
forensic specialists have the training
t
and
credibilityy essential ffoor your case. From
research and pre-litigation consulting, to case
strategy andd expert testimony
i
y,, our proffe
fessionals
i l
provide quality advice and support.
•
•
•
•
•
•

Business Valuation
Litigation Support
Divorce & Disputes
Expert Witness Te
Testimony
Buyy/
/Sell Agreements
Physician Compensation
Valuations

• Mergers & Acquisitions
• Receivership &
Conservatorship
• Forensic Accounting
• Fraud Investigation
• Estate & Gift TTaaxes
• Succession Planning

YEO & YEO

CP
PAs
A & BUSINESS CONSUL
LT
TANTS

Thomas O’Sullivan, CPA, CFE
Managing Principal
thoosu@yeoandyeo.com

David W. Schaeffer,
CPA/
/A
ABV, CFF

Managing Principal, Valuation &
Litigaattion Support Group Leader
davsch@yeoandyeo.com

learn2mediate.com
Zena D. Zumeta, JD
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NEW MEMBERS AND CHANGES
NEW MEMBERS
HAROLD A. DOWNER, JR.
P77234
Downer Law PLLC
2723 S. State St., Ste. 150
Ann Arbor, MI 48104
phone: 734-550-0830
e-mail: harold@downer.us

ERIC F. SLOAT
P81842
Ferguson Widmayer PC
538 N. Division St.
Ann Arbor, MI 48104
phone: 734-662-0222
e-mail: eric@fw-pc.com
CHANGES

IAN L. EVANS
P81894
Jaffe Raitt Heuer & Weiss, P.C.
27777 Franklin Rd., Ste. 2500
Southfield, MI 48034
phone: 248-351-3000
e-mail: ievans@jaffelaw.com

SAMUEL J. BERNSTEIN
P75402
ArborYpsi Law
4158 Washtenaw Ave.
Ann Arbor, MI 48108
phone: 734-883-9584
e-mail: bernstein@arborypsilaw.com

STEPHANIE E. GARRIS
P82169
Garris, Garris, Garris & Garris, P.C.
300 E. Washington St.
Ann Arbor, MI 48104
phone: 734-761-7282
e-mail: stephanie.e.garris@gmail.com

PETER C. CLARK
P74221
Ferguson Widmayer PC
538 N. Division St.
Ann Arbor, MI 48104
phone: 734-662-0222
e-mail: peter@fw-pc.com

JAMES L. KRESTA
P81224
Jaffe Raitt Heuer & Weiss, P.C.
27777 Franklin Rd., Ste. 2500
Southfield, MI 48034
phone: 248-727-3000
e-mail: jkresta@jaffelaw.com

GREGORY A. FISHER
P80885
The Law Office of G.A. Fisher, PLC
120 N. Huron St. #2
Ypsilanti, MI 48197
phone: 734-772-9901
e-mail: gregory.fisher@gafisherlaw.com

DEIRDRE A. MADDEN
P78615
Mike Morse Law Firm, PLLC
24901 Northwestern Hwy., Ste. 700
Southfield, MI 48075
phone: 248-350-9050
e-mail: dmadden@855mikewins.com

DANIEL T. GEHERIN
P61253
Geherin Law Group, PLLC
760 W. Eisenhower Pkwy., Ste. 305
Ann Arbor, MI 48103
phone: 734-263-2780
e-mail: dan@glgmichigan.com

JASON A. MEIER
P77906
Jason A. Meier PLC
4007 Carpenter Rd., #222
Ypsilanti, MI 48197
phone: 248-921-9835
e-mail: jasonameierplc@gmail.com

ELIZABETH V. JANOVIC
P71456
Wilson P. Tanner, III, PLC
120 N. Fourth Ave.
Ann Arbor, MI 48104
phone: 734-997-0000
e-mail: evjanovic@gmail.com
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MARA E. KENT
P56305
Nichols, Sacks, Slank, Sendelbach &
Buiteweg, P.C.
121 W. Washington St., Ste. 300
Ann Arbor, MI 48104
phone: 734-994-3000
e-mail: marakent@nsssb.com
BRIAN D. MONTOYE
P74163
Brian Montoye, PLC
760 W. Eisenhower Pkwy., Ste. 305
Ann Arbor, MI 48103
phone: 734-489-3380
e-mail: brianmontoye@gmail.com
KENNETH E. OVERWATER
P77466
Overwater Legal PLLC
2808 Cranbrook Rd.
Ann Arbor, MI 48104
phone: 313-757-0549
e-mail: ken.overwater@gmail.com
JOSEPH A. SIMON
P39156
Law Offices of Joseph A. Simon, PLLC
1310 S. Main St., Ste. 11
Ann Arbor, MI 48104
phone: 734-887-6200
e-mail: joe@simoncriminaldefense.com
JULIE SISSON
P53445
Sisson Legal, PLC
321 S. Main St., Ste. 204
Ann Arbor, MI 48104
phone: 734-245-6900
e-mail: juliesisson1@gmail.com
WILSON P. TANNER, III
P60240
Wilson P. Tanner, III, PLC
120 N. Fourth Ave.
Ann Arbor, MI 48104
phone: 734-997-0000
e-mail: wilson@wptanner.com
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CLOSE TO THE COURTHOUSE...
MILES FROM ORDINARY

D

iscover the convenience, comfort and charm of the Bell Tower Hotel

– close to the courthouse. Our Executive Board Room is the ideal site
for depositions and private meetings, and our luxurious guestrooms
are perfect for overnight stays.

300 South Thayer, Ann Arbor, Michigan 48104
Across from Hill Auditorium on the University of Michigan Campus

(734) 769-3010 (800) 562-3559 BellTowerHotel.com
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