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fended their title with a 16 under par score at the annual event
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Our golf clinic, a new event added this year, was a huge
success.  Daniel Tai ( pictured above) 

receives a “high five”  from golf pro, Doug White.
Please see pages 18-19 for additional photos and sponsor list.
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MCR 2.410(2) defines mediation as a “process
in which a neutral third party facilitates commu-
nication between parties, assists in identifying is-
sues, and helps explore solutions to promote a
mutually acceptable settlement. A mediator has
no authoritative decision-making power.”

Practitioners have subdivided mediation into
two categories:  Facilitative mediation and evalu-
ative mediation.  Each process follows a distinct
path. Are both approaches what the court rule
contemplated?  Is one path better than the
other?

Facilitative mediation has been described as a
process “where the mediator neither offers an
opinion on the value of the case, nor recommends how it should be
settled. Rather, the facilitative mediator assists the parties and their
counsel through information interchange and creativity, to reach their
own joint decision on a reasonable settlement or solution.” Cooley J.
(2002 p. 18) Mediation Advocacy (2nd ed.) Notre Dame Ind. National
Institute on Trial Advocacy.

Evaluative mediation is described as process where the neutral 
(mediator) helps the disputants evaluate their respective positions. It
means that the neutral forms and expresses views regarding the dis-
pute. Dwight Golan, Mediating Legal Disputes, 2009 ABA Chapter 8.

The different philosophies are apparent in the different approaches
used in facilitative and evaluative mediation.   
Facilitative mediator techniques include:
• Treating statements of positions as problems to be discussed rather
than ultimate solutions.
• Facilitating disclosure of information by emphasizing that all of the
parties must have all of the same information.
• Employing methodologies to bring monetary demands to manage-
able proportions.
• Focusing on efforts to reveal all possible alternatives and combina-
tions of those alternatives.
• Functioning as a cognitive negotiating coach to hold in check reac-
tive,  intuitive, emotional thinking and encourages thinking that is ef-
fective, thoughtful, and resists impulsivity.

Evaluative mediation techniques include:
• Assessing the success or failure of a single issue in the dispute.
• Assessing the overall outcome of the case.
• Assessing a numerical probability of success or failure.
• Predicting the value of an award.

There appear to be at least four flaws in the evaluative mediation
process:
• The parties assume or want to believe that there is some level of ac-
curacy in the mediator’s suggestions about what the  future holds.
• The parties can use the mediator as a “bad cop” to sell the case to
decision-makers.
• The parties focus on trying to convince the mediator of the
strengths of their case thus blending and confusing the mediator func-
tion with the arbitration function.
• Evaluative mediators encourage the parties to resign themselves to
a settlement that both sides are unhappy with, thus confusing the me-
diation process with the judicial settlement conference process.

In view of how the court rules define mediation, its notion of “neu-
trality” presents a contradiction for evaluative mediators. The moment
a mediator articulates one or more of the assessments/predictions
above, the mediator is no longer neutral.   We in Michigan have an-

other description for evaluative mediation -  it is called “Case Evalua-
tion” (see MCR 2.403).

Not only is facilitative mediation more consistent with the court
rules definition of mediation, it also produces better results.  New
empirical research about mediation techniques published by the
Maryland Administrative Office of Courts makes the following recom-
mendation:

“An important benefit to ADR is that the participants who reach
agreements in ADR are less likely to return to court for an enforce-
ment action, thus creating more efficiency in case processing in the
District Court. The ADR strategies that best align with these goals are
eliciting participant solutions and reflecting participants’ emotions
and interests. Caucusing and ADR practitioners offering their opinions
or solutions have effects that run counter to these goals. Therefore,

this research indicates that the District Court ADR Office may wish to
encourage and support ADR practices that focus on eliciting partici-
pants’ solutions and reflecting back to participants, and discourage
strategies that are heavily focused on caucus and ADR practitioners of-
fering their own solutions and opinions.”  Full Report:
www.courts.state.md.us/courtoperations/pdfs/districtcourtstrategies-
fullreport.pdf

This study, report, and recommendation are significant not only to
ADR practitioners, but also counsel participating in the ADR process
because of how facilitative mediation can positively alter  grievance
and malpractice claims.

At the Spring 2013 National Legal Malpractice Conference of the
American Bar Association the panelist presented a work entitle “Settle
and Sue Again: Strategies and Snares.”  Among the list of “Categories
of Claims” were the following:
• Openly disgruntled ex-clients or current clients regretting deals
they’ve made.
• Judicial award less than declined settlement offer.
• Forced settlement because attorney incompetent or unprepared.
• Client claims he/she did not understand or did not agree with what
was happening.
• Post-mediation events the client did not see coming such as taxabil-
ity of recovery, enforcement/collection process under settlement
agreement, attorney fees charged to client, release language too nar-
row/broad.
• Lawyer becomes target for actions taken or not taken to any of a
litany of actions or non-actions.

Full report:  www.settlementperspectives.com/wp-content/up-
loads/2013_04_25-Settle-and- http Sue-with-Exhibits.pdf 

Evaluative mediation mimics the roles of judges, magistrates, refer-
ees, and arbitrators:   make decisions and tell lawyers and litigants
what to do, which leads to the grievances listed above.  

On the other hand, the entire concept of facilitative mediation is
predicated on the theory that the mediator owns the process while
the mediation participants own the result. The conduct of a fair and
impartial process is central to the legitimacy of decisions reached and
the individuals’ acceptance of those decisions, and makes facilitative
mediation the preferred (and more productive) method of mediation.

Edmund J. Sikorski, Jr. offers civil mediation services and is an approved
Washtenaw County Civil Mediator and a Florida Supreme Court Certi-
fied Circuit Civil and Appellate Mediator now residing in Ann Arbor,
Michigan.  He can be reached at 734-845-4109,
edsikorski@gmail.com, and www.edsikorski.com. 

WHY FACILITATIVE MEDIATION PRODUCES BETTER ADR RESULTS THAN
EVALUATIVE MEDIATION

Edmund J. 
Sikorski, Jr, J.D.

ab
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President’s Message

Happy Pro Bono Month, my
fellow Washtenaw County Bar
Members!  As many of you
know, the State Bar of Michi-
gan has declared the month of
October each year as “Pro
Bono Month:” a time for us to
focus our attention on the
continued need for pro bono

legal services for low-income individuals in our State.  

The need for legal aid services and, ultimately, access to jus-
tice for our State’s most vulnerable residents remains signifi-
cant.  Our legal aid programs, both locally and state-wide,
continue to try to do more with less, often running on a
budget deficit.  

In my practice, which is almost exclusively family law litiga-
tion and mediation, I regularly see pro per litigants in the po-
sition of having to make the most significant and life-altering
decisions (Where will our children live?  What will happen to
our family home?  How will I support my family?) without
the benefit and support of legal counsel due to his or her in-
ability to afford an attorney.   Under the best of circum-
stances, these decisions are ill-informed and incomplete.  In
the worst of cases, particularly those which involve domestic
violence, the decisions that these litigants make can prove
detrimental to their children.  

We are so lucky to practice in a county like Washtenaw
where the commitment to access to justice is great.
Through the Washtenaw County Bar Association, we are able
to offer Washtenaw County residents programs such as the
Modest Means Program, which remains at the forefront of
helping fill the gap between those that qualify for legal aid
services and those that can afford to pay an attorney at the
current market rate. Since its inception in 2012, the Modest
Means Program has helped over 128 clients as they navigate
divorce, custody, support and paternity matters.  Our resi-
dents also benefit by having access to the Legal Resource
Center in the courthouse, where individuals can get assis-
tance in filling out certain court forms and can get basic pro-
cedural information for a variety of legal matters. 

Our local legal aid offices, Legal Services of South Central
Michigan and Family Law Project, are top notch and handle
issues ranging from housing, to family law, to public benefits,
and everything in between.  Even with these tremendous
programs, the demand far exceeds the supply.   

To that end, I ask you—my friends and colleagues—to con-
sider adopting a pro bono policy for your firm where you
agree that each attorney in your firm will provide either 30
hours of pro bono legal services coordinated with Michigan

Advocacy Program, or that you make a minimum annual
contribution of $300 or $500/attorney to this organization
through the Access to Justice Campaign.  In addition to sim-
ply being the right thing to do (we are called the defenders
of the Constitution, after all), your donation buys you recog-
nition as a member of the State and local “Circle of Excel-
lence,” a designation for those who have provided either
volunteer legal services for low-income individuals and/or fi-
nancial support for eligible non-profits that provide free
legal aid services to the poor.  

These law firm financial contributions are a significant por-
tion of the Friends of Legal Aid (“FOLA”) campaign, which
raises monies for our local legal aid program.  Indeed, annu-
ally, the FOLA campaign raises enough to support 1.5 attor-
neys in Washtenaw County, with one attorney able to handle
approximately 200-250 cases per year.  Due to the ever-in-
creasing need for services, FOLA hopes to raise enough in
this campaign to support 3 attorneys in Washtenaw
County—a modest goal, in my opinion, and one that I hope
each of our WCBA members will help them to reach!

Let’s give back to your community – our community -  by
doing your part to ensure that all litigants, regardless of
socio-economic status, have a voice in our judicial system.
In the words of Justice Hugo Black, "There can be no equal
justice where the kind of trial a man gets depends on the
amount of money he has."  Together, we can make real im-
pact on the access to justice for low-income people in
Washtenaw County.

Elizabeth 
Elizabeth Kitchen-Troop

ekitchen@klinelegalgroup.com

Please renew your
WCBA Dues! 

You may now renew your dues 
online at www.washbar.org or 

contact the WCBA office at 
734-994-4912 to renew 

by credit card.



Terrence G. Quinn, Esq. is President of The TGQ Law Firm, 2245 S. State Street, Ann Arbor.   
The firm specializes in the areas of Estate Planning, Probate Law and Elder Law. 

1. Did you always know you wanted to be an attorney? Where 
     did you get your law degree?  Anything else interesting? 

I didn’t want to be an attorney until I reached high school.  Prior
to that time I always told my parents I would be an Architectural
Engineer and that I would eventually build a chain of “Quinn Inn”
hotels.  I changed my mind when people began to tell me that I
should be an attorney due to my ability to write and my willingness
to engage in arguments – after first challenging their thoughts, of
course.  I obtained my law degree from the University of Michigan
Law School.

I was just a kid from Flint that loved football and the University of
Michigan, and I was determined to follow in my dad’s footsteps
by being a student-athlete at U of M, even though a high school
coach told me it wouldn’t happen.  I was blessed to be an active
member of the University of Michigan football team between
1994 and 1997.  Although I walked-on to the team, I earned a
scholarship my freshman year and then traveled and started
nearly every game on special teams between my sophomore and
senior years.  I used my lawyer-to-be skills to convince Coach
Moeller and Coach Carr that it was a good idea to include me.  In
1997-1998, my teammate won the Heisman; we won the Rose
Bowl and the National Championship; and then we visited the
White House and President Clinton.    My ambition to follow in my
father’s footsteps happened in a much greater way than I hoped
and imagined.

2. What jobs did you have before you became an attorney?

I first worked at Wendy’s, flipping burgers (I can still make a #1,
quarter pounder with cheese, with my eyes closed), then Meijer,
landscaping, and academic advising for student-athletes at the
University of Michigan.   Prior to and during law school, I clerked
and held summer associate jobs.

3. What area of the law do you like the best and why?

Out of all of the areas of law that I have experienced (and I have
done many), I enjoy practicing estate planning.  I love sitting with
families or individuals, getting to know them, and helping them
feel confident that their wishes will be satisfied.  I also love avoid-
ing court scheduling and demands, although I do miss arguing in
court.  Somewhat.

4. Tell us a little about your family.  

I have been married to the beautiful, talented and brilliant Adri-
enne for 15.5 years (the .5 counts!!!).  We have two wonderful
children, Titus (10) and Jaida (7).  They are very big Michigan fans
and even bigger MSU adversaries. I wonder how that happened!

5. What is the biggest challenge facing you as an attorney today?

I was stumped on this one but my wife said that I am always think-
ing of how I can be innovative and on the cutting edge of my serv-
ice to clients.  Apparently, I do that so much that she finds herself
thinking about it too . . . for me.  I think she’s right.

6. What would your second career choice have been if you had 
    not become a lawyer?  

Now that I have practiced and run my own business for some
time, I can say that my second career choice would have likely
been a business coach and consultant in marketing.  I have always
been someone who embraces opportunities to assist others as
they plan and strategize how they will move their venture or proj-
ect from one level to the next.  On occasion, I am provided the
opportunity to assist lawyers with their marketing plans and ap-
proaches to jumpstarting or increasing their business.  I absolutely
love that work!  My experience with starting and building my law
practice in the middle of the 2008 recession taught me how to
market effectively - I had no choice -and helped me develop a love
for marketing.  I’m also very empathetic to those that feel as
though they are sinking or “can’t do it” (I remember those days).
As I look back, I’ve always had an affinity towards both marketing
and encouraging others to succeed.  I believe that I would have
ended up doing that type of work one way or the other.  In my
case, the recession was the catalyst.

7. Any words of wisdom to pass on to new lawyers?

My words of wisdom to new lawyers are to pursue whatever is in
your heart.  Please do not go into a practice area or job situation
for any reason other than your sincere desire to be there.  In the
long run, peace, pleasure and passion should always trump
money, fame and the opinions of others as your source of moti-
vation.  Plus, you will work your best in your area or field of per-
sonal passion, and when you work your best, you benefit the
most.  We have one real shot at this life deal – why not go for
what’s in your heart?  
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8. What is your favorite movie or book? 

It’s hard to identify one book or movie.  I love many genres of
movies.  Some that would certainly be on my “favorites” list in-
clude:  the Avengers series, Lord of the Rings, the Rush Hour se-
ries, the Lethal Weapon series - - I could go on and on.  I’m always
ready for a good movie.  

As for books, it’s similar.  I read a lot of “self-help” books and not
as much fiction. I do love the Bible.  It’s the ultimate self-help
book, but it also provides great entertainment (some of the events
are amazing)!

9. Describe a perfect day off. 

The perfect day off for me involves my wife and children, 80-de-
gree weather at a resort on the water, great food and music, and
a lot of laughter.  I probably need more than one day though.

10. What are some of your favorite places that you have visited?

I’ve been out of the country many times to many places, but for
now, my domestic trips are my favorite. I had a great time with
my family in Sedona, AZ.  It’s a beautiful place.  We also traveled
from Sedona to the Grand Canyon.  The scenic drive between the
two is wonderful!  My wife and I really enjoyed St. Augustine, FL
(maybe because it was our last big trip before having children –
she was about 5-months pregnant with our first child).  Hawaii, of
course, was as beautiful and relaxing as I had heard.  I also think
that everyone should take the coastal drive from Los Angeles up
to the Bay Area at some point in their lives.  I loved that trip.  By
the time this is published I will have returned from my first trip to
Cancun.  Who knows, this may change my listing.

11. What are your favorite local hangouts?  

I don’t really have any local hangouts, but I do love going for long
walks in the morning or evening exploring the local areas.  

12. When you have a little extra money, where do you like to 
       spend it?  

When I have a little extra money, I’m most likely going to find a
way to get my family on an excursion of some type (Chicago, Grand
Haven, etc.).  

13.   What do you like to do in your spare time? Hobbies? 

I love to travel, as you can see.  I also love college football.  One
of my favorite days of every year is the first Saturday of the college
football season.  I’m all in!  I also find myself intentionally spending
time with family and friends, which I enjoy very much. 

14. Why do you choose to be a member of the WCBA?  What is 
      the greatest benefit you have enjoyed as a member? 

I decided to join the WCBA because I wanted to be connected to
the other local lawyers, and I wanted to be engaged with the ac-
tivity and educational offerings of the WCBA.  It is comforting, as
an independent practitioner, to know that I have a resource like
the WCBA that I can rely on.

15. Did you always know you wanted to be an attorney? Where 
      did you get your law degree?  Anything else interesting?

I first became interested in the law when I was eight years old.
My great-uncle was a member of the Ohio Legislature.  I was al-
ways fascinated by the fact that he could change laws.  From
this young age, I began following law and politics.  This led to
me wanting to attend law school.  However, I had two things
going against me.  First, I was never a very good student, and
the prospects of attending law school always seemed daunting
to me.  Second, my father did not have a fond appreciation of
our learned professions and spent no small amount of time try-
ing to talk me out of attending law school.  Nonetheless, I made
it through and began practicing as a business lawyer in 1988.
It’s been a great ride thus far.  
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Mark your calendars
for these upcoming 
WCBA events!
Annual Probate Training:

September 27, 2016    

Learning Resource Center, Ann Arbor

Senior Lawyers Luncheon:

September 28, 2016   Ann Arbor City Club

Bias Awareness Week Activities:

October 17-20, 2016

Holiday Wine Tasting:

December 8, 2016    Paesano’s
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NEW MEMBERS

ALEXANDRA E. DIECK

P80664

Bodman PLC

201 S. Division St., Suite 400

Ann Arbor, MI 48104

phone: 734-930-2484

e-mail: adieck@bodmanlaw.com

KRISTA L. ELSASSER

P77904

Bressler, Amery & Ross, P.C.

1 SE 3rd Ave., Suite 1980

Miami, FL 33131

phone: 305-501-5488

AMY M. EVERSOLE

P80210

The Law Office of Amy M. Eversole, PLLC

152 Main St., Suite 11

Belleville, MI 48111

phone: 734-718-8574

e-mail: amy@amyeversolelaw.com

MARTHA R. GOVE

P78165

Michigan Poverty Law Program

220 E. Huron, Suite 600A

Ann Arbor, MI 48104

phone: 734-998-6100

e-mail: mgove@mplp.org

GORDON J. KANGAS

P80773

e-mail: gjk@umich.edu

JONATHAN B. KOCH

P80408

Collins Einhorn Farrell PC

4000 Town Center, Ninth Floor

Southfield, MI 48075

phone: 248-663-7722

e-mail: jonathan.koch@ceflawyers.com

ERIC M. LORE

P80603

Law Office of Eric M. Lore

3150 Packard Rd.

Ypsilanti, MI 48197

phone: 734-945-4655

e-mail: ericmlorelaw@gmail.com

JOSEPH R. MORRISON, JR.

P77136

Bodman PLC

201 S. Division St., Suite 400

Ann Arbor, MI 48104

phone: 734-930-2492

e-mail: jmorrison@bodmanlaw.com

KRISTIN E. NIED

P57634

Miller, Canfield, Paddock & Stone, P.L.C.

101 N. Main St., 7th Floor

Ann Arbor, MI 48104

phone: 734-668-7705

e-mail: nied@millercanfield.com

KENNETH R. POWELL

P80687

Bodman PLC

201 S. Division St., Suite 400

Ann Arbor, MI 48104

phone: 734-930-2486

e-mail: kpowell@bodmanlaw.com

CLARENCE L. POZZA, JR.

P24168

Miller, Canfield, Paddock & Stone, P.L.C.

101 N. Main St., 7th Floor

Ann Arbor, MI 48104

phone: 313-496-7556

e-mail: pozza@millercanfield.com

KIMBERLEY A. WARD

P80812

Terumo Cardiovascular Systems Corporation

6200 Jackson Rd.

Ann Arbor, MI 48103 

phone: 734-741-6088

e-mail: kim.ward@terumomedical.com

HARVEY I. WAX

P22054

Pear Sperling Eggan & Daniels, P.C.

24 Frank Lloyd Wright Dr., D-2000

Ann Arbor, MI 48105

phone: 734-665-4441

e-mail: hwax@psedlaw.com

NEW ASSOCIATE MEMBERS

HILARY BRALEY

e-mail: hbc414@gmail.com

JULIE LAWLER-HOYLE

e-mail: lawlerhoylej@cooley.edu

TIM McMACKEN

Hamilton, Judge, Schroer & Steingold

455 E. Eisenhower Pkwy., Suite 100

Ann Arbor, MI 48108

phone: 734-769-7500

e-mail: tmcmacken@a2mich.com

CHANGES

JEFFREY D. ALBER

P76530

University of Michigan

3003 S. State St., #1016

Ann Arbor, MI 48109-1276

phone: 734-936-1281

e-mail: jdalber@umich.edu

SUSAN LONGSWORTH

P65575

Michael P. Manley, PC

103 E. Liberty St., Suite 210

Ann Arbor, MI 48104

phone: 734-205-9641

e-mail: susan@attorneymichaelmanley.com

ALISON M. LOVE

P80505

Faupel Law, P.C.

2452 E. Stadium Blvd., Suite 301

Ann Arbor, MI 48104

phone: 734-677-0776

e-mail: alove@faupelpc.net

STEFANIE MEISEL

P58656

Baker, Stringer & Meisel, LLP

203 S. Zeeb Rd., Suite 206

Ann Arbor, MI 48103

phone: 734-663-8111

e-mail: meisel@a2law.net

ALYSON ROBBINS

P69175

Michigan Advocacy Program

420 N. Fourth Ave.

Ann Arbor, MI 48104

phone: 734-665-6181

e-mail: arobbins@lsscm.org

LAW FIRM CHANGE

Soble Rowe Krichbaum LLP

is pleased to announce its 

new location:

302 E. Liberty

Ann Arbor, MI 48104

phone: 734-996-5600

NEW MEMBERS AND CHANGES
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Each October, the Bar Association of
Michigan joins the American Bar Association,
the State of Michigan and many other states
to highlight the need for pro bono civil legal
assistance to low-income people.    This year,
we’re asking you to assess your level of con-
tribution to low income (and no income) fam-
ilies in our County and decide if you can
increase your level of commitment.

Ethical Obligation to Support Persons in
Need: Michigan Rule of Professional Conduct
6.1, calls on attorneys to “be mindful of defi-
ciencies in the administration of justice and of
the fact that the poor, and sometimes per-
sons who are not poor, cannot afford ade-
quate legal assistance, and should therefore
devote professional time and civic influence
in their behalf.”   Consequently, the State Bar
of Michigan has adopted a voluntary standard
that all active members should participate in
pro bono annually by either: 1) representing
three low income clients at no charge; 2) pro-
viding 30 hours of free representation or serv-
ices to low income clients or public service
organizations; or 3) contributing a minimum
of $300 to a legal services organization.  Sim-
ply put, the standard suggests:  3 cases; 30
hours; or $300.

The Value to Attorneys in Providing Pro Bono Legal Services:
In addition to meeting an ethical obligation, pro bono work in-
creases attorney satisfaction personally and professionally.  Ac-
cording to a 2009 report by the State Bar of Michigan attorneys
report their reasons for doing pro bono work include the sense of
personal satisfaction, professional responsibility, and the impor-
tance of supporting local bar associations and legal services organi-
zations.   

Where Can You Help? Many opportunities exist for attorneys
to help low and no income individuals in Washtenaw County.   The
local no-cost legal services provider is the Michigan Advocacy Pro-
gram (MAP), whose local direct service offices are Legal Services of
South Central Michigan (LSSCM)-Washtenaw and the Family Law
Project (FLP).  The two offices have 10 attorneys who provide qual-
ity legal assistance and representation to indigent residents of
Washtenaw County.  Although the staff works tirelessly, their num-
bers are insufficient to address all the priority legal needs of our in-
digent residents.  

The Numbers. In Michigan, there is now one lawyer for about
every 281 people in the general population, but only one legal aid
lawyer for every 12,530 poor persons.  While Michigan does better
than the national average in meeting the civil legal needs of people
living in poverty, LSSCM is forced to turn away individuals every
day because of lack of capacity to meet their needs. In 2015,
LSSCM was unable to sufficiently represent over 1,100 clients who
applied for and qualified for free civil legal aid.

In 2015, in addition to what the staff attorneys provides, pri-
vate pro bono attorneys in Washtenaw County worked on 66 pro
bono cases for MAP, providing 806 hours of free legal help.

How can the private bar help? Vulnerable clients and the at-

torneys that work with them desperately need pro bono attorneys
to step up and fill in the gaps. The 10 attorneys at LSSCM cannot
possibly represent or provide advice to every person in Washtenaw
County in need of full representation or competent and thorough
legal advice.  

Legal Services attorneys regularly call on friends and colleagues
in private practice for advice on issues out of their areas of compe-
tency. Private practitioners can easily bring their energy and ex-
pertise to low income individuals by providing advice, information,
referrals, and sample pleadings to the local legal services lawyers.  

LSSCM-Washtenaw County has pro bono opportunities  in the
following areas:
• Family Law: Divorce, custody, parenting time, child support,
Personal Protection Orders, and QDROs.
• Housing: Landlord/tenant evictions (on behalf of the tenant),
real estate/home-ownership/land contract, and foreclosure de-
fense
• Consumer Law: Bankruptcy, collection, contract/warranties,
Unfair Sales Practice, automobile sales (Lemon Law) and reposses-
sion.
• Probate: Guardianship/conservatorship and Wills.
• Other: Non-profit corporation law, employment/labor law, in-
surance claims/defenses, social security/disability, tort defense,
tax, fair housing/civil rights, and expungements. 

Contact Tish Lee at tishl@lsscm.org, or Kerene Moore at
skmoore@lsscm.org or call the office (734) 665-6181 if you are in-
terested in volunteering your time.

If you are interested in a family law case, contact Rebecca
Shiemke at rshiemke@mplp.org or (734) 998-6100 ext. 127.

If you don’t have the time or expertise to commit to client rep-
resentation, consider a monetary donation to LSSCM.   

Take a moment this month to consider whether you are meet-
ing this calling to ensure justice for all citizens regardless of eco-
nomic means.  Reach out to Tish, Kerene or Rebecca to find out
how you can help.  

Rebecca Shiemke is the managing attorney of the Family Law Proj-
ect of LSSCM and the family law attorney for the Michigan Poverty
Law Program, an affiliated program of MAP that provides state
support and training to legal services attorneys state-wide.
Shiemke is a director at large of the WCBA and past chair of the
SBM Family Law Section.

Katherine (Kate) Sharkey practiced law at Legal Services of South
Central Michigan- Family Law Project from 2011-2013, focusing on
representing survivors of domestic violence in personal protection
and family law cases.  She joined the firm of Nichols Sacks Slank
Sendelbach & Buiteweg, P.C. in October 2013.  Sharkey is a director
at large of the WCBA and co-chair of the WCBA Public Service and
Pro Bono Committee.

OCTOBER IS PRO BONO MONTH - ARE YOU DOING YOUR PART?

Katherine (Kate)
Sharkey

Rebecca 
Shiemke

ab
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CLASSIFIEDS
DOWNTOWN OFFICES FOR RENT:

GREAT LOCATION IN THE HEART

OF ANN ARBOR on the corner of Fifth

and Liberty in the old Herb David Guitar

building. Brand new build-out on second

floor. Internet and utilities included. Call

734-996-5600 for more details.

EXCELLENT ANN ARBOR LOCA-

TION – ONE OR TWO FURNISHED

(OPTIONAL) PROFESSIONAL OF-

FICES AVAILABLE IN BEAUTIFUL

BUILDING WITH ESTABLISHED

ATTORNEYS. Excellent location with easy

access to US-23 and I-94. Free on-site park-

ing. Shared amenities available including re-

ception, two conference rooms, kitchen, fax,

copier, internet, networked printer/scanner,

and phone system. May share owners’ assis-

tant or work stations available for own staff.

Rent negotiable depending on amenities

needed. 734-677-3280    

ANN ARBOR OFFICE IN HISTORIC

DOWNTOWN BUILDING- Large private

office in renovated building, shared profes-

sional amenities include reception, 2 confer-

ence rooms, kitchen, fax, copier, and

in-house court reporter.  Excellent location

between county courthouse and city hall.

Workstation for paralegal/assistant also

available.  734-994-1400

Bodman attorney Michael R. Colasanti, of the

firm’s Ann Arbor office, has been unanimously

elected to the Michigan State University Col-

lege of Law Alumni Association Board of Direc-

tors for a three-year term. Michael graduated

from Michigan State University College of Law

summa cum laude in 2012, joining Bodman

shortly thereafter. He is a member of the firm’s

Litigation and Alternative Dispute Resolution

and Insurance practice groups. In his practice,

he represents clients involved in complex com-

mercial litigation matters. Michael can be

reached at mcolasanti@bodmanlaw.com. 

After fourteen years as a Referee with the

Washtenaw County Friend of the Court (2002-

2016), Stefanie K. Meisel joins Basil A. Baker

and Thomas L. Stringer as a partner to create

Baker, Stringer & Meisel, LLP.  Stefanie will

continue to utilize her experience as a neutral

third party in her private practice, offering medi-

ation and arbitration services in all areas, in-

cluding domestic relations and general civil

matters.  In addition to mediation/ADR serv-

ices, Stefanie will concentrate her practice on

family law, elder law, and estate planning. Ste-

fanie can be reached in her new office at

meisel@a2law.net. 

S. Kerene Moore, supervising attorney for

Legal Services of South Central Michigan's

Ann Arbor office, was recently recognized by

the National LGBT Bar Association as one of

the Best LGBT Lawyers Under 40.  Moore,

along with other awardees, was honored at the

annual Lavender Law Conference in Washing-

ton, D.C. in early August. "These young attor-

neys represent the very best of their

profession," said D'Arcy Kemnitz, executive di-

rector of the LGBT Bar Association.  "Their

breadth of knowledge and legal expertise

demonstrate the significant talent the LGBT

community brings to the law and highlight the

impact a few can have on the greater good. We’re proud to honor

them and all that they have accomplished.”  Moore, who served as a

speaker on multiple panels throughout the event, noted that the best

part of her trip was meeting the Executive Director of the Legal

Services Corporation.  "Legal aid attorneys are actually doing great

impact work across the country for LGBT community members.

This was a great opportunity to sit down with our head and talk

about what we can do to encourage other offices to do similar out-

reach. It really makes a difference, and I'm happy to be part of one

of these projects."

Michael R. 
Colasanti

Stefanie K
Meisel

S. Kerene
Moore

ab
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Let’s imagine you operate a business in down-
town Ann Arbor.  To improve the chances of your
employees reliably reaching the office on time, you
rent, on their behalf, parking spaces in a downtown
garage.  Should the employees owe income tax on
this perquisite?  Many people, of course, are willing
to pay a lot for the right to park a car in downtown
Ann Arbor; the spaces certainly have fair market
value.

Or we might consider a more extreme example
of what is, ultimately, a similar phenomenon.
Barack Obama, as part of his job, gets to live with
his family for free in an enormous house in an ex-
pensive precinct of a major American city, and to travel on an employer-
provided private helicopter and jet.  These are certainly nice, valuable
things to have.  Should President Obama be taxed on their value?

During the last century, this category of questions was among the
more controverted areas of tax law.  The cases decided then are often
read by students today in introductory law school tax courses –  most fre-
quently in the context of employer-provided meals and lodging – because
they go to the fundamental issue of what is “income,” which is a fairly fun-
damental definitional question for an income tax system. 

As former tax law students may remember, the principle ultimately
settled on by courts for deciding whether a benefit of the general type
identified above is taxable is whether or not the benefit was provided “for
the convenience of the employer.”  If you are a state trooper, for example,
and your employing jurisdiction pays for the meals you buy when out on
patrol, their cost will not be treated as includible taxable income if it can
be said the meals were provided for the employer’s convenience.  U.S. v.
Keeton, 383 F.2d 429 (10th Cir. 1967).  If you are a Hawaiian resort man-
ager and are provided an employer-paid apartment on the resort’s
grounds, you won’t be taxed if it is for the employer’s convenience that
you live there.  Benaglia v. Commissioner of Internal Revenue, 36 Bd. of
Tax Appeals 838 (1937).

As the accepted “right” answer, this principle is now reflected, as sum-
marized below, in an array of statutory tax law.  But how is it justified?
There can be no denying a meal or use of a house provided by an em-
ployer has economic value.  Both represent something extended by the
employer to the employee, just as the employee’s paycheck is.  The fact
the benefit is “in kind” rather than paid in cash doesn’t, in itself, matter.   If
an employer chooses, for example, to compensate its employee by giving
her a new car rather than a check, the employee is no less taxable on the
car’s fair market value, which will appear with her other compensation on
her annual Form W-2.

Why isn’t anything of positive value that is provided to an employee
taxable income – whatever the motive for the benefit?  Why should it mat-
ter that the item was provided for the convenience of the employer?

One way of getting at an answer may be to consider certain specific
occupations.  Take professional golf.  Every year a number of golfers play
two to four 18-hole rounds of golf at the Augusta National Golf Club in
Georgia as part of the Masters Tournament.  Augusta National is a fa-
mously opulent and exclusive place, and the chance to play a round of golf
there is something for which many amateur golfers would willingly pay
quite a bit.  Should PGA professionals in the tournament have to pay tax
on the market value of their having been allowed to use the course?

Obviously not, and no one would suggest otherwise.  But why not?
Because, I suggest, in the case of people competing in the Masters, the
thing identified as “playing a round of golf at Augusta National” is, concep-
tually and logically, what the golfers are being paid to do, rather than part
of what the golfers are being paid.  Playing golf is the job itself, not com-
pensation for doing the job – a reality reflected in the mental states and

conduct of everyone involved.
Similarly, part of job of being President is to live in the White House

and to fly places on Air Force One.  It doesn’t matter that other people
might pay for those privileges, because in the case of the President these
things are not thought of as, and do not fundamentally play the role of, his
compensation.  They are, rather, part of the job itself.  (I am leaving out
here trips taken for purely personal reasons.)  A state trooper is likewise
paid, in part, just for being out on, or around, the highway during certain
intervals which include meal times.

Seen this way, the “convenience of the employer” test might be
thought of as a proxy – and an imperfect one – for what we’re really inter-
ested in.  We’re really interested in knowing whether the benefit in ques-
tion is or is not, in its essence, “compensatory,” since what we wish to tax
is “income for services.”  “For the convenience of the employer” does not
quite capture this question – and that may be one reason so many cases
wound up being litigated.  Troopers eat their meals at highway diners for
the convenience of their employers.   And it is also true, more or less for
this same reason, that the meals are not intended as “compensation.”
Only the latter formulation makes sense as a reason not to subject the
benefit to income tax.  Nonetheless the “convenience of the employer”
test is logically close to, and certainly correlates with, the question as I
have suggested it should have been phrased, and the results reached by
the courts under it seem ultimately to be regarded by most observers as
correct.

In any event, this is essentially the rule we now have.  Congress ulti-
mately put an end to the litigation by legislating specifically that many
common types of benefits that could be considered “income” aren’t:  from
parking expenses to employer-provided lodging to cell phone costs.  The
value of meals or lodging furnished “for the convenience of the employer”
is now excluded from taxable income by Code Section 119.   Section 132,
added to the Code in 1984, lists a number of specific employer-provided
items that may be excluded from income.   They include:
• “No-additional cost services,” which consist of things like letting airline
employees ride for free on otherwise unoccupied airline seats; 
• “Qualified employee discounts,” which consist of discounts on mer-
chandise the employer offers for sale to the public; 
• “Working condition fringe benefits,” which are things like use of an
employer vehicle that meet the business expense deduction requirements
under Code Section 162; 
• “de minimis fringe benefits,” which are amounts so small that account-
ing for them would be impractical; 
• “Qualified transportation fringe benefits,” which covers parking; and 
• “Qualified moving expense reimbursement.”   

Another provision, Code Section 127, provides an exclusion for “Edu-
cational Assistance Programs” that meet specified requirements.

Taken together these statutory rules result in a tax scheme that seems
to line up reasonably well with our intuitive idea of “income.”  Nonethe-
less some of the exemptions come with strings and conditions, so – as al-
ways – the inclusion of employee “perquisites” is not something that
should be taken for granted, but should instead be deliberately consid-
ered, by every employer.

Andrew Stumpff practices employee benefit law in the Ann Arbor office of
Butzel Long.  He also teaches a class in the subject at the University of
Michigan Law School and University of Alabama Law School.
Previously he spent several years working in the IRS Office of Chief Counsel.
He can be reached at stumpff@butzel.com. 

Andrew Stumpff

WHAT EMPLOYMENT PERQUISITES
ARE EXLUDABLE FROM INCOME TAX, AND WHY

ab
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Earlier this year, Congress bolstered the
ability of trade secret owners to protect their
intellectual property by enacting the Defend
Trade Secrets Act of 2016 (DTSA).  This act,
which was signed into law by President
Obama on May 11, 2016, creates a new fed-
eral cause of action for trade secret misap-
propriation and provides trade secret owners
with new remedies and procedures to com-
bat trade secret theft.

The DTSA was modeled after the Uni-
form Trade Secrets Act (UTSA), which has
been enacted in one form or another in 48

states (including Michigan) and the District of Columbia. Among
other things, the DTSA borrows the UTSA’s definition of what con-
stitutes a protectable “trade secret”1 and when a “misappropria-
tion”2 has occurred.  Congress recognized, however, that “the
state laws vary in a number of ways and contain built-in limitations
that make them not wholly effective in a national and global econ-
omy . . . Federal courts are better situated to address these con-
cerns.”3 Congress thus enacted the DTSA to bring consistency to
trade secret law at the national level and to provide courts and
parties with additional tools to address trade secret misappropria-
tion.

While the DTSA contains a panoply of new remedies and pro-
cedures specific to trade secret litigation, the most significant
change brought about by the DTSA may prove to be that it pro-
vides a federal venue for trade secret misappropriation cases irre-
spective of whether diversity jurisdiction exists.  Generally
speaking, federal courts possess resources that make them better
situated than state courts to adjudicate trade secret cases involv-
ing complex intellectual property and thorny discovery issues.  It
is, therefore, likely that federal courts will see an increase in trade
secret misappropriation case filings in the wake of the passage of
the DTSA.

Substantively, one of the most notable features of the DTSA is
that it permits a court to issue an order on an ex parte basis for
the “seizure of property necessary to prevent the propagation or
dissemination of the trade secret that is the subject of the ac-
tion.”4 The statute sets forth a rigorous standard for the issuance
of a seizure order, providing that such an order may be issued
“only in extraordinary circumstances” and only if “it clearly ap-
pears from specific facts” that the requirements specified in the
statute have been met.5 Among those requirements is a showing
by the party seeking the order that a standard preliminary injunc-
tion or temporary restraining order issued under Fed. R. Civ. P. 65
“would be inadequate … because the party to which the order
would be issued would evade, avoid, or otherwise not comply
with such an order.”6 The moving party must also show that the
party against whom the order is sought “would destroy, move,
hide, or otherwise make such matter inaccessible to the court, if
the applicant were to proceed on notice to such [party].”7

The DTSA also provides that an employer who enters into a
contract with an “employee” governing the use of trade secrets or

other confidential information must give the employee notice of
the statute’s immunity provision, which is akin to a whistleblower
defense.8 Employers should note that the statutory definition of
an “employee” includes “any individual performing work as a con-
tractor or consultant for an employer.”9 The notice must be pro-
vided in the contract, though this requirement can be satisfied by
cross-referencing a document provided to the employee that sets
forth the employer’s reporting policy for a suspected violation of
law.10 An employer who fails to provide the required notice can
still enforce the DTSA against an employee, but cannot recover ex-
emplary damages or attorney’s fees, both of which are otherwise
available under the act.11

Among the remedies available under the DTSA is an in injunc-
tion “to prevent any actual or threatened misappropriation .”12

Notably, however, a court may not grant an injunction that “pre-
vent[s] a person from entering into an employment relationship”
and further provides that any “conditions placed on such employ-
ment shall be based on evidence of threatened misappropriation
and not merely on the information the person knows.”13 A court
can award exemplary damages of up to two times the amount of
damages obtained by the plaintiff, as well as reasonable attorney’s
fees, where the defendant has engaged in willful and malicious
misappropriation.14 Conversely, a defendant can obtain an award
of reasonable attorney’s fees where the claim of misappropriation
has been made in bad faith.  The statute also creates a cause of ac-
tion in favor of a defendant “who suffers damage by a wrongful or
excessive seizure order.”15

The statute contains a number other remedies and procedures
not found in the UTSA, including provisions for the encryption of
seized data, the appointment of a special master to, among other
things, “locate and isolate all misappropriated trade secret infor-
mation”, and the modification of the discovery time limits set forth
in the Federal Rules of Civil Procedure.16 Thus, while the DTSA is
generally modeled after the UTSA, it contains many provisions that
the UTSA does not that are specifically tailored to assist courts and
parties in addressing issues that often arise in trade secret cases.

The DTSA is only months old and, as of the writing of this arti-
cle, has yet to be interpreted or applied in any significant way by
any court.  The impact of the statute on trade secret law and the
litigation of trade secret claims thus remain to be seen.  Neverthe-
less, for attorneys who practice in the area of trade secret law, the
enactment of the DTSA should prove to be a positive development
because of the additional procedural and substantive options the
statute provides.

1 DTSA,18 U.S.C. § 1839(3); UTSA § 1-4

2 DTSA, 18 U.S.C. § 1839(5); UTSA § 1-2

3 House of Representatives Report 114-529, p. 4.

4 18 U.S.C. § 1836(b)(2)(A)(i).

5 18 U.S.C. § 1836(b)(2)(A)(i).

CONGRESS USHERS IN A NEW ERA OF FEDERAL TRADE SECRET 
LAW WITH THE PASSAGE OF THE DEFEND TRADE SECRET ACT OF 2016

David 
McDaniel
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In Memoriam
We were sad to learn of the deaths of several beloved,

long-time WCBA members:

Hon. Pieter G.V. Thomassen passed away

on July 13, 2016 at Tidewell Hospice in Bradenton, FL.  

He was 84 years old.  

John James (Jim) Hiller passed away 

on August 5, 2016.  He was 87 years old.

Michael P. Malley passed away on August 9, 2016 at

Arbor Hospice.  He was 78 years old.

Glynn D. Barnett passed away peacefully at his home

surrounded by his family on August 16, 2016.  

He was 87 years old.

Our deepest sympathies 
are with their families.

ab

Jane Bassett – Bassett Law

Susan V. Brown – Susan V. Brown, PLC

Lawrence Buckfire – Buckfire & Buckfire, P.C.

Rosemary Frenza Chudnof – 

Jewish Family Services of Washtenaw County

Joseph Cunningham – 

Joseph W. Cunningham, JD, CPA, PC

Georgette E. David

Ellen Dennis – Law Office of Ellen Dennis

Julie Dunbar – Julie L. Dunbar, PLLC

Hon. John Hohman – Fink & Fink, PLLC

Teresa A. Killeen

Reid McCarthy – Ann Arbor Elder Law

Robyn McCoy – McCoy & Associates, PLLC

James L. Meretta

John Owdziej – Law Office of John B. Owdziej

Fred Schmerberg – Schmerberg Law

Luke Schmerberg – Schmerberg Law

Suzanne C. Stephan

Angela Sujek – 

Honigman Miller Schwartz & Cohn LLP

Jennifer M. Symanns

Elizabeth Warren – Elizabeth Warren, PLLC

To those that continue to support the
WCBA by contributing to the WCBA

Donations Fund for community service,
law library, and technology improvements! 

6 18 U.S.C. § 1836(b)(2)(A)(ii)(I)

7 18 U.S.C. § 1836(b)(2)(A)(ii)(I)

8 18 U.S.C. § 1833(b)(3)(A).

9 18 U.S.C. § 1833(b)(4)

10 18 U.S.C. § 1833(b)(3)(B).

1118 U.S.C. § 1833(b)(3)(C).  

1218 U.S.C. § 1836(b)(3)(A)(i).

1318 U.S.C. § 1836(b)(3)(A)(i)(I)

1418 U.S.C. § 1836(b)(3)(C), (D)

1518 U.S.C. § 1836(b)(2)(G)

1618 U.S.C. § 1836(b)(2)(H), (b)(2)(D)(iv), (b)(2)(F)(iv)

David McDaniel is a partner in the Litigation and Intellectual
Property practice groups at Jaffe Raitt Heuer & Weiss, P.C., prac-
ticing out of the firm’s Ann Arbor office. McDaniel specializes in
intellectual property litigation and general commercial litigation
and is the former co-chair of the Washtenaw County Bar Associa-
tion’s Intellectual Property Section. He can be reached at dmc-
daniel@jaffelaw.com. 

mailto:dmcdaniel@jaffelaw.com
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2016-2017 ELECTED BOARD

Congratulations!

K. Orlando Simón
President Elect

Elizabeth C. Jolliffe
Vice President

Mark W. Jane
Treasurer 

Paul C. Fessler
Secretary

Gregory L. Dodd
Immediate Past President

Justin M. Altman
Director at Large

Katherine M. Sharkey
Director at Large

Rebecca E. Shiemke
Director at Large

Elizabeth A. Kitchen-Troop
President

W. Daniel Troyka
Director at Large

September/October 2016
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Section Chairs

Alternative Dispute Resolution

Joe Basta & Stefanie Meisel

Bankrupcty Law

Jeffrey Bennett & Jeffery Sattler 

Business Law

Ravi Nigam & Ashish Joshi

Criminal Law

Jonathan Paul & Alex Hermanowski

Estate Planning, Probate & Trust Law

Elizabeth Graziano & Sarah Meinhart

Family Law

Jessica Pospiech & Parisa Ghazaeri

Federal Practice

Justin Bagdady & Trent Collier

Immigration Law

Heather Garvock & Brad Thomson

Intellectual Property Law

Tom Oldakowski & Vincent Re

LGBTQ Rights

Angie Martell & S. Kerene Moore

Labor & Employment Law

Nick Roumel, Noah Hurwitz 

& David Blanchard

New Lawyers

Sam Bernstein & Alex Hermanowski

Real Estate & Environmental Law

Charles Hoffman & John Erdevig

Solo & Small Firm Practice

Kym London & Melissa Epstein

Tax Law

Andrew Stumpff & Liam Healy

Trial Practice

Dan Troyka & Robert Avers

Committee Chairs

Awards

John Reiser & Ashwin Patel

Bar Revue/Trivia Night 

Gregory Dodd, John Reiser

& K. Orlando Simón

Bar Revue/Trivia Night

Silent Auction

Jennifer Lawrence

Community Liaison

Rosemary Frenza Chudnof & Benjamin Muth

Friend of the Court Liaison

Jennifer Lawrence & Shalini Nangia

Golf Outing

Marsha Kraycir

Judiciary

S. Joy Gaines & Anna Frushour

Law & Justice Fund

Bradley MeLampy

Library

Robert Magill

LRIS

David Cahill & Walter Hamilton

Modest Means

Elizabeth Kitchen-Troop

Nominating

Gregory Dodd

Public Service & Pro Bono

Tracy Van den Bergh & Katherine Sharkey

Race, Gender & Ethnic Bias Awareness

Parisa Ghazaeri & Delphia Simpson

Res Ipsa Loquitur

Teresa Killeen

Technology

Gregory Dodd & Randy Musbach

September/October 2016

2016 -2017 SECTION & COMMITTEE CHAIRS
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mcclaryc@eWashtenaw.org

734-222-6600

Vanzetti M. Hamilton Bar Association 

President:  Erane Washington

Vice President:  Kelechi Nnodim

Treasurer:   Rita White

Secretary:  Toi Dennis

Director at Large:  Rodrick Green 

Director at Large:  Robyn McCoy

Washtenaw Association for Justice 

President:  Lana Panagoulia

Vice President:  Chad Engelhardt

Treasurer:  Benjamin Muth

Secretary:  Elizabeth Graziano

Women Lawyers Association 

of Michigan, Washtenaw Region

President:  Kymberlie London

Vice President:  Patricia Reiser

Treasurer:  Charlotte Croson

Secretary:  Parisa Ghazaeri

State Board Regional Representative:  Angela Walker

LOCAL BAR ASSOCIATION OFFICERS

https://www.stepforwardmichigan.org/
mailto:mcclaryc@ewashtenaw.org
https://www.stepforwardmichigan.org/
mailto:lindquistk@ewashtenaw.org


18 September/October 2016

AAnnnnuuaall  GGoollff  
SSccrraammbbllee  

aanndd  GGoollff  CClliinniicc

Closest to 

the pin 
Lauren Evers

Benjamin Joffe

2016 Golf 

Chair 
Marsha Kraycir

Longest drive 
Monika Sacks

Robert Barnett

Golf clinic 

putting contest
Daniel Tai 

& Dr. Oronde White
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SPECIAL THANKS 

TO OUR 

2016 GOLF OUTING 
SPONSORS!

HOLE SPONSORS

Blanchard & Walker PLLC

Conlin, McKenney & Philbrick, P.C.

Dykema

Ferguson Widmayer PC

FindLaw, a Thomson Reuters Business

Garris, Garris, Garris & Garris, P.C.

Hanson Reporting & Videoconferencing

International Union, UAW

Michael P. Manley, PC – Susan Longsworth

Miller & Associates, P.C.

Paul Goebel Group

Smith Haughey Rice & Roegge

Washtenaw County Legal News 

Yeo & Yeo, CPAs & Business Consultants

CLUBHOUSE SPONSORS

Aubree’s

Carl’s Golfland

FindLaw, a Thomson Reuters Business

Fox Hills Golf & Banquet Center

Lake Forest Golf Club

Pine View Golf Course

Record Copy Services

Stonebridge Country Club

Travis Pointe Country Club

Washtenaw Golf Club (A Polo Fields Property)
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www.belltowerhotel.com

