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AVALON HOUSING - GARDENING WITH GRACE

In June, a group of WCBA members including Judge
Darlene O’Brien and Michael Dagher-Margosian (pic-
tured above) planted flowers at an Avalon Housing
property. This 5th annual event was sponsored by the
WCBA’s Public Service Committee.
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Have you ever had an initial consult
with a potential client and within the first
five minutes you realize that this particu-
lar client will never be able to afford your
services for the litigation they face?  If so,
you may have experienced an internal de-
bate whether you should immediately ter-
minate the consult and let the potential
client know that they are wasting their
consult fee because you know that they
simply cannot afford the substantial retainer that you will require to
take their complicated case.  You may also realize that this potential
client makes just slightly too much money to qualify for legal aid
or the Modest Means Program, so your ability to refer them out to a
low cost, or no-cost, clinic is limited.  “Unbundled Legal Services”
may be a solution you should consider
for this type of client if they are reason-
ably articulate and motivated.   Author
and attorney Forest S. Mosten defines
“unbundling” as being when “[t]he
client is in charge of selecting one or
several discrete lawyering tasks con-
tained within a full-service package…
.With the unbundling of legal services,
the lawyer and client work together to
allocate the division of tasks. This allo-
cation depends on the demands of the
particular case as well as the needs and
potential talents of the client.”i

For the above hypothetical consult
client, you could make an “unbundled
legal service agreement” in which the
client pays you for a set number of
hours for assistance with drafting a motion and legal brief for the
upcoming hearing and competent advice as to how to present them-
selves in the best way possible to the court.  The client would be
pro se at the hearing and the pleading will not indicate any attor-
ney’s name on the caption nor signature line. You would not make
an appearance with the court and you have no other duties in the
case unless, or until, the client comes back asking to make a new
unbundled agreement with additional appropriate payment for more
services.    

Many readers may be surprised that the State Bar of Michigan
condones Unbundling of Legal Services in Ethics Opinion RI-347
dated April 23, 2010 as long as it is done while following the
Michigan Rules of Professional Conduct.  The Opinion carefully
details how a Michigan attorney should conduct themselves in
these unbundling situations.  The Opinion states that Rule 1.2(b) of
the Michigan Rules of Professional Conduct (MRPC) provides that
a lawyer may limit the objectives of the representation if the client
consents after consultation.  The Opinion further states that an at-
torney must provide unbundled legal services competently pursuant
to MRPC 1.1 and act with reasonable diligence and promptness in
the engagement of such limited services according to MRPC 1.3.
Additionally, an attorney must have appropriate communications
with and make necessary explanations to the client (MRPC 1.4 ),
charge fees and expenses that are reasonable (MRPC 1.5 ), preserve
the client’s confidential information (MRPC 1.6 ), and avoid con-

flicts of interests (MRPC 1.7, 1.8 and 1.9).  Finally, the attorney
must not assist the client in known illegal or fraudulent conduct
(MRPC 1.2(c) and 1.2(d)).  

The most controversial aspect of Ethics Opinion RI-347 is proba-
bly the fact that it states that neither the unbundled legal service at-
torney nor the client have an obligation to disclose the assistance to
the court under the Michigan Rules of Professional Conduct; how-
ever, the pro se litigant should not make affirmative misrepresenta-
tions that they have not been assisted by an attorney (if the question
arises).  Some states have mandated that “ghostwriting” attorneys
disclose the assistance in writing to the court.  The balancing of ar-
guments seems to sway between the preservation of the litigant’s
right to confidential and privileged communications with his or her
attorney versus the potential misleading of the court and possible
preferential treatment being given to the pro se litigant by the court

caused by the non-disclosure.  
Authors on unbundled legal services

recommend that to avoid misunder-
standing and potential malpractice
claims you should always have a
signed “limited-scope” client-lawyer
retainer agreement that makes it crystal
clear what the attorney is responsible
for in the case versus what the client is
responsible for in the litigation.  Fur-
ther, do not go to court to coach a lim-
ited services client from the sidelines
as this will be seen as interference with
the court proceeding and crosses the
line between making an attorney ap-
pearance and having the client actually
representing themselves pro se. 

Unbundled legal services for the
carefully chosen client may offer a unique option for those clients
facing financial constraints to full-service legal service contracts. 

i Forrest S. Mosten, Unbundling Legal Services, A Guide to Delivering Legal Services a la
Carte, Law Practice Management Section American Bar Association (2000).   

John K. Kline is the managing attorney at the litigation firm of Kline
Legal Group, PLC in Ann Arbor.  He specializes in serious auto acci-
dent cases, complicated family law disputes, and construction lien mat-
ters.   He graduated from Wayne State University Law School and
received a B.A. in Biology from Kalamazoo College.  John has suc-
cessfully handled appeals in the Michigan Court of Appeals and the
Michigan Supreme Court.  He is a certified mediator and has partici-
pated in mediations and arbitrations throughout Michigan.  Addition-
ally, he has earned the Institute of Continuing Legal Education’s
Family Law Certificate and is a speaker at the I.C.L.E. Family Law 
Institute.   John also is President of the Kenyan Urithi Educational
Fund, Inc. and travels to Meru, Kenya to assist in overseeing an 
elementary school feeding programs and girls education initiatives.
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UNBUNDLED LEGAL SERVICES –
AN OPTION WORTH EXPLORING? 

“
The client would be pro se at the
hearing and the pleading will not
indicate any attorney's name on
the caption nor signature line.

”

John K. Kline
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President’s Message

WHAT SORT OF LAWYER READS 
RES IPSA?

The kind of lawyer who is prepared for court.
The kind who can spot the issues that will cause
the client problems, and plan ahead.  The kind
who can check in with the clerk with a “thumbs
up” from across the courtroom, and the clerk
will know the lawyer is really ready.  The kind
who checks their SCAO forms to make sure they
are using the most up-to-date version and doesn’t get sent back to
the drawing board by the clerk.  The kind who communicates
with the FOC to make sure all the latest paragraphs are included
in their judgment.  The kind who knows who to ask when they
have a problem.  The kind whose clients are well served and are
getting value for their money.  These are WCBA lawyers.

That’s why I’m proud to be the President of the WCBA.  After
25 years of practice, I have seen what many of you know:
WCBA lawyers do a good job for their clients.  They improve
the efficiency of our Court system.  They make our whole com-
munity a better place to live and work.  We will be expanding on
these things during the upcoming year.

Many thanks go to Matt Jane for his leadership this past year as
WCBA President.  Matt’s steady hand and great knowledge of
our court system has been a great benefit to the WCBA.  He is a
great friend and family man who we have been lucky to have.
The entire WCBA Board is full of people who want to make this
a better organization that brings value to its members.  One of
their priorities this past year, with Matt’s leadership, will soon be
evident to all our members as well as the general public – our
new website.

Our new website will be up and running by the time you’re read-
ing this.  That tired old one will be gone.  Have you updated your
profile?  Make sure you do, because the public will be seeing
you more often now.  Not only will the website feature photos
from WCBA events, but you’ll notice that your own photo will
rotate with other WCBA lawyers on most pages.  Clients and
members of the public will see this and know who the WCBA
lawyers are.  I am hopeful that the new and improved website
will link to other community websites so that it’s not just a static
brochure, but an interactive link in our community that people
will actually use when they need a lawyer. Businesses and organ-
izations will refer to it when they want to know what’s going on
in Washtenaw County’s legal community.  The website will have
other features; soon, you’ll be able to register for dinners and
events on-line.  And instead of looking at the WCBA website
once a year, you’ll be checking it regularly to make sure you’re
current with Washtenaw County’s legal community.

WHAT ELSE IS GOING ON 
IN THE WCBA?

The WCBA’s Public Service Committee re-
cently held its annual Avalon Housing Garden-
ing with Grace event on June 7th.  Kate
Sharkey and Tracy Van den Bergh, Co-Chairs
of this Committee, and everyone who volun-
teered, are helping to beautify our community
and improve people’s lives.  Avalon Housing

provides permanent affordable and supportive rental housing for
Washtenaw County’s lowest income households, with a priority
for people who are homeless or at risk of homelessness and who
have a mental or physical disability.

Thanks to Mark Jane and Jim Carty, the Bench-Bar Confer-
ence on May 8th was a big success.  All the local county judges’
updates on their courts were helpful.  After hearing the Hon.
Libby Hines, I am thinking of requiring that all Judges’ reports
at the Bench-Bar Conference rhyme.  But Judge Charlie Pope
will only be invited back if he makes Chief Judge in his Court
again next year. Valerie Brader’s talk about the Detroit Bank-
ruptcy was a unique insider’s view that showed us that lawyers
were really solving problems in a case that has been prominent
in the news.  Most people like the socializing part of this event;
we’ll try to increase that in the future.

For several years, the WCBA’s Speakeasy events have been a
great way to meet other WCBA members for some “off the
record” talks (and drinks).  This year, I plan to have some spe-
cial guests at these events.  These guests will help you accom-
plish things, improve yourself professionally, and achieve things
in the law.  But unlike most seminars, you may not know that
you’re learning (and you might have a drink in your hand the
whole time).

The WCBA helps us all be better lawyers, and it helps our legal
system function better.  This magazine may not feature man-
sions or scandalous pictures, but it is full of wisdom and useful-
ness for those of us who want to see Washtenaw County’s legal
system run well.

Greg
Greg Dodd, WCBA President

greg@gdoddlaw.com
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Did you always know you wanted to be an attorney? 
No.  My first career goal was to be a trapeze artist.  I had to
abandon that due to serious motion sickness and a problem
with heights.  It was a disappointment.  I was certified to teach
high school and middle school and graduated from the School
of Education at the University of Michigan.  Since that job
market was pretty bad at the time, I decided to go to law
school.  It seemed like a good idea at the time and still is most
of the time.      

I went to law school at Wayne State.  My favorite classes were
the clinical internships, legal writing, constitutional law and
legislative drafting.  My least favorite were mostly everything
else.  I worked at a summer camp after my first year – the
pay was better and I was outside all of the time.  

What did you do before you became an attorney? 
Before becoming a lawyer I was born.  I grew up in Detroit
and went to Detroit Public Schools.  In high school I worked
in the retail clothing business.  I worked as a camp counselor
during college and, as noted above, during law school.  I have
also waited tables and for one week I worked at the Detroit
Zoo.  It was a memorable week.  If someone would pay me I
would be an interior designer in my spare time.   

What area of the law do you like the best and why?  
Immigration is my favorite area of law because I have the
privilege of meeting really interesting people and learning
something about their lives and cultures.  Since the Windsor
decision I have also worked with a number of same sex cou-
ples where the spouse is foreign born and can now become a
permanent resident through marriage.  I feel privileged to
work with this group of people as well.  The things they have
done to try to be together despite so many challenges and their
joy at finally having some security is quite something.  

My second favorite area of law is employment law in all of
its facets.  My third favorite area of the law is negotiation
which cuts across everything we do and is kind of fun.    

Tell us a little about your family.
I can only tell you a little bit as most of them are in the witness
protection program.  I do, however, have two daughters who
both turned 21 this year.  They are not twins – we adopted
them from Russia when they were both 9.  They attended the
same boarding school/orphanage there and were friends.
They have given me quite an education and I love them both
unconditionally.  I know I’ve learned more from them than
they have from me and consider myself lucky that they both
talk with me, most days.  

What is the biggest challenge facing you as an attorney today?  
I think lawyering is a challenging profession.  The biggest
challenge I have, however, is maintaining my professional-
ism when opposing counsel is unprepared, arrogant, and
rude.  

What would your second career choice have been if you had not become a
lawyer?  

See trapeze artist above.  More realistically, a writer.  That
may still happen.  

Words of wisdom to pass on to new lawyers? 
Take as many vacations as possible.  Nothing bad will happen.    

What is your favorite movie? 
That is a difficult question.  Probably the Wizard of Oz.  

What is your idea of a perfect day off? 
On a beach, swimming and hanging out in the sunshine.  

Do you travel?  Where are some of your favorite places? 
I try to get away as much as possible (see advice to new
lawyers above).  My favorite city is London.  My favorite
lake is Lake Michigan.  My favorite island is Grand Cay-
man.  My favorite place to shop is any market.  My favorite
place for pure atmosphere is Venice.  My favorite swimming
hole is Pickerel Lake. 

When you have a little extra money, where do you like to spend it? 
Music (I love iTunes), books, live events like UMS or Sum-
mer Fest, vacations, clothing, shoes… In my less shallow
moments, I do believe in giving back in a big way and do-
nate my time and money to different charitable causes, the
Michigan Theater, Red Cross, Arbor Hospice, Habitat, and
Food Gatherers to name a few. 

What person or persons, living or dead, real or fictional,  would you like to
have dinner with and why?

Jane Goodall, Margaret Mead, Michelle Obama and Lily
Tomlin.  And perhaps Sarah Silverman and Amy Schumer
for good measure.    

Why do you choose to be a member of the WCBA?
Because I practice in Washtenaw County.  I enjoy the collegiality of
the members.  

What advice would you give to your 16 year old self?  
You’re probably not going to get any taller so deal with it.
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Francyne Stacey recently joined Hooper Hathway after practicing with Butzel Long and Pear Sperling Eggan and Daniels. A
resident of Ann Arbor for many years, Ms. Stacey grew up in Detroit, obtained her undergraduate degree at the University of
Michigan and her law degree from Wayne State University.  Ms. Stacey is an expert in business and family immigration law and
in employment law.  Since the demise of the federal Defense of Marriage Act, Ms. Stacey has filed petitions and applications for
many same sex couples who are now entitled to immigration benefits.

In the employment area, Ms. Stacey represents and provides assistance to clients in all types of employment matters, from lit-
igation to administrative claims to drafting personnel policies and handbooks and providing training. Ms. Stacey is particularly
familiar with compliance requirements such as I-9 compliance, document retention, and personnel files, employee classifications,
and independent contractor agreements.

Ms. Stacey is a member of the State Bar of Michigan, the American Immigration Lawyers Association, the Washtenaw County
Bar Association and serves on the Institute of Continuing Legal Education Labor & Employment Law Advisory Board.

&Answered
Asked

FRANCYNE STACEY



The Sixth Circuit federal appeals court has spoken, and
“independent contractors” or other workers who may be
deprived of overtime pay under the Fair Labor Standards
Act (FLSA) should be pleased to hear the news.  A recent
trend of decisions in the federal appeals court for the
Sixth Circuit (covering Michigan, Ohio, Kentucky and
Tennessee) affirms a clear right to jury trial, and against
judicial rulings to dismiss, to decide overtime compensa-
tion claims.   Under the FLSA, non-exempt employees are
entitled to overtime pay at “time and a half” for all hours
worked in a week.   The FLSA overtime law applies re-
gardless of contract provisions or other agreements the employer has
tried to impose (including “independent contractor” labels the em-
ployer might insist upon as a condition of employment).  Recent pub-
lished cases in the Sixth Circuit lend encouragement for workers
seeking overtime pay and a note of caution for trial judges who may be
inclined to issue summary dismissals.  

Exhibit A: Independent Contractors
For one, the Sixth Circuit has been cracking down on the labeling of

some workers as “independent contractors” or otherwise treating work-
ers as “non-employees” who are not covered by the FLSA (such as vol-
unteers or interns).  For instance, in Keller v. Miri Microsystems LLC,
the plaintiff satellite-internet installer who worked nineteen-hour days,
six days a week with no overtime compensation, was coined an “inde-
pendent contractor” by the defendant company.  The lower court dis-
missed the case holding that the installer was an “independent
contractor”, but the Sixth Circuit reversed, finding genuine questions of
fact that required a jury trial to properly determine the status.  Under
the appeals court’s reasoning, to determine whether a worker is an em-
ployee or an “independent contractor”, courts assess the “economic re-
ality” surrounding the worker’s job, drawing upon six factors to do so:
1) the permanency of the relationship between the parties; 2) the degree
of skill required for the rendering of the services; 3) the worker’s in-
vestment in equipment or materials for the task; 4) the worker’s oppor-
tunity for profit or loss, depending upon his skill; 5) the degree of the
alleged employer’s right to control the manner in which work is per-
formed; and 6) whether the service rendered is an integral part of the
alleged employer’s business.   Typically, it is first the court’s job to de-
cide if all the factors weigh in favor of classification as an independent
contractor; if a genuine issue of material fact regarding employment
status exists, then summary judgment is inappropriate.

The court in Miri not only held that there were indeed genuine fac-
tual issues, but also that these issues were to be resolved by a jury.  De-
fendant Miri claimed in part that because it paid its installation
technicians by the job (not by the hour); it didn’t withhold federal pay-
roll taxes or provide the plaintiff with benefits; it had no contract or ex-
clusivity agreement which prevented plaintiff from installing on behalf
of other companies; it selected installers for job assignments based on
location and availability and not their particular skill level; it allowed
plaintiff to decide the location of his work and the number of jobs he
took each day; it invested a more significant amount of money in the
business; and it allowed Keller to hire assistants to work on his behalf,
that plaintiff satisfied the independent contractor test.  However, Plain-
tiff provided evidence that he worked for Miri for almost 20 months
and treated the company as his permanent employer, never turning
down an assignment; he needed certification, for which training was

provided by defendant; that he invested some money in
the work he performed; and he could hardly increase his
profitability as there were only a limited number of jobs
that could be completed within a day, all of which the ap-
peals court found to be important in remanding the case to
a jury.

Exhibit B: Outside Salespeople
Similarly, the recent trend in the Sixth Circuit also

suggests that employers will face an uphill battle in front
of a jury when they deny overtime pay based on over-
broad or abusive application of the exemptions under the

FLSA. In Killion v. KeHE Distributors, LLC,  the appeals court also re-
versed the trial court judge’s dismissal on summary judgment, holding
that categorization of “sales representatives” as “outside sales employ-
ees” will not stand where a jury could find that employees do not have
the primary duty of making sales.  Although the title of “sales represen-
tative” may suggest that these employees are exempt, the FLSA re-
quires a court to take into account all of the factors in a particular case
and examine the true nature of the employees’ work in its entirety.  The
Killion court ruled that a reasonable jury could find that plaintiff em-
ployees had the primary duties of stocking shelves and managing in-
ventory, not making sales.  Given that around 70% of employees’
compensation was based on stocking and cleaning shelves, along with
the fact that their promotional work for KeHE was done in furtherance
of the sales of account managers and not plaintiffs’ own sales, the court
found genuine issues of material fact existed that were appropriate for a
jury to decide.

Exhibit C: “Shift Supervisors”
The court’s refusal to grant summary judgment in false categoriza-

tion cases is reiterated in Bacon v. Eaton.   In Bacon, the defendant em-
ployer denied overtime pay to “front line” shift supervisors after
classifying them as “exempt executives”.  Under the FLSA, exempt ex-
ecutives must 1) be compensated on a salary basis and make no less
than $455 per week; 2) have the primary duty of managing the business
or a department within it; 3) regularly direct the work of two or more
employees; and 4) have the authority to make hiring or firing decisions,
or have particular weight given to recommendations as to hiring, firing,
or any other change in other workers’ employment statuses.   While the
shift supervisors in Bacon satisfied the first three prongs of the execu-
tive exemption test, the Court remanded based on the fourth; because
plaintiffs’ recommendations about the change in employment status of
other employees were often not considered by upper-level manage-
ment, a jury may find that they did not have a significant influence over
whether employment status was actually changed.   According to the
plaintiffs, no significant weight was given to their probationary evalua-
tions; their job descriptions didn’t include giving hiring, firing, or other
employment status change suggestions to upper-level managers; they
didn’t partake in the interviewing process; and the defendants often dis-
carded discipline reports written by shift supervisors; thus, the case was
remanded to a jury for a decision on whether the issues surrounding
these facts pointed to exempt employee status.

Exhibit D: Timekeeping Disputes
Most recently, in Moran v. Al Basit LLC et al.,  the appeals court

held that, in some circumstances, a plaintiff’s testimony alone regard-
ing disputed overtime can create a genuine issue of material fact requir-
ing a jury trial to resolve the claims.  The plaintiff, a mechanic at
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SIXTH CIRCUIT TREND SHOWS PREFERENCE FOR JURY – 
AND NOT JUDGE – TO DECIDE FLSA OVERTIME CLAIMS
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defendant’s auto shop, complained that the defendant failed to properly
compensate him for overtime work (and in turn that his employment
was terminated in retaliation for requesting proper overtime compensa-
tion; this issue was not appealed).  Management claimed that security
camera footage was used to track the times of employees’ arrivals and
departures, and timesheets were handwritten by management based
upon this footage.  Although the plaintiff’s testimony about his exact
working hours was not precise, the court here held that precision was
not necessary:  not only was the burden on the employer to keep proper
records (with the handwritten timesheets here not comprising “objec-
tive incontrovertible evidence” of hours worked), but that even plain-
tiff’s imprecise testimony alone was enough to create a genuine issue
of fact to be resolved by a jury.

While they present diverse factual scenarios, and implicate distinct
legal arguments regarding the right to overtime pay, the cases in Keller,
Killion, Bacon, and Moran together present a clear body of law show-
ing a recent trend and a clear preference in the Sixth Circuit for fact
finding by jury rather than by judge.  In all four cases over the last year

the Sixth Circuit has reversed summary judgment orders by the district
court and remanded the cases for further proceedings – most likely a
trial where a jury is empowered to determine whether the mandates of
the Fair Labor Standards Act have been violated.  Employers who seek
to skirt the law should be on notice that quick dismissals by a judge are
not in favor. And employees or independent contractors who have been
deprived of a fair day’s pay may reasonably also read the tea leaves to
conclude that their rights to overtime pay are likely to get their day in
court and not be lightly dismissed by a judge.  

For information or questions regarding this article and the rights of in-
stallers and other employees under the FLSA, readers can contact the
author David Blanchard. Blanchard is a litigator in overtime pay cases
and independent contractor cases and a contributor at the recent FLSA
conference for National Employment Lawyer's Association, where he
has presented on the evolving definition of employee and the rights of
"independent contractors" under the FLSA.  

Member Notes

Eric J. Sosenko, an attorney with more than
25 years of experience, has joined Honigman
Miller Schwartz and Cohn LLP as a partner in
its Intellectual Property Department’s Patent
Practice Group.  Sosenko is very knowledge-
able about U.S. and foreign patent and trade-

mark law, including extensive experience in international protection under
multinational treaties.  His clients include large domestic and foreign com-
panies, as well as local start-ups and second-stage companies.  He earned a
J.D. from West Virginia University College of Law and received a B.S. in
mechanical engineering from West Virginia University.

Law Firm Notes
Sherry Chin has retired from the practice of law
after 39 years. She and her husband, John Chin,
have moved to Portland, Oregon to be near fam-
ily. Sherry may be reached at her new email ad-
dress: sherry@jschin.com. Sherry feels very
fortunate to have practiced her entire career in
Washtenaw County where the bench, court staff,
and bar are so capable and collegial. She will
miss all her friends and colleagues.

Christensen Law, Southfield, a Michigan auto accident law firm has
opened an office in Ann Arbor at 3049 Miller Road.

NEW MEMBERS CHANGES

MEMBER NOTES, NEW MEMBERS AND CHANGES

ERIC J. SOSENKO
P43544
Honigman Miller Schwartz 
& Cohn LLP
130 S. First Street, 4th Floor
Ann Arbor, MI  48104
phone: 734-418-4252
e-mail:
esosenko@honigman.com

DAVID ROBERT ALLEN
P76445
Hudson Legal Group,
PLLC
100 Phoenix Drive, 
Suite 305
Ann Arbor, MI  48108
phone: 734-259-2033
e-mail:
daveallen00@gmail.com

TYLER J. LEITOW
P79325
UniFi Equipment Finance
3893 Research Park
Ann Arbor, MI  48108
phone: 734-794-4252
e-mail: 
tleitow@unifiedge.com

BRADLEY CHASE 
MARTIN
P79073
Westerman & Morrissey,
P.C.
345 S. Division
Ann Arbor, MI  48104
phone: 734-995-9731
e-mail: 
bmartin@
westermanpc.com

ERIN ANN SEDMAK
P78282
Secrest Wardle
2600 Troy Center Drive
P.O. Box 5025
Troy, MI  48007-5025
phone: 248-851-9500
e-mail: 
esedmak@
secrestwardle.com
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ADOPTIONS
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Prior to the Baby Jessica case, In re Clausen, 442
Mich 648 (1993), Michigan’s Adoption Code lim-
ited adoptions to “agency adoptions.”  Children
were surrendered to or placed with an agency until
both of the parents’ parental rights were terminated.
Sometimes a foster family would petition to adopt
the child in their care, but there was no guarantee
that the proposed family would be approved.

This situation often discouraged birth mothers
from releasing their parental rights voluntarily since
they felt like they were sending their children into
never-never land.  Children often languished in foster care and
the freedom of birth parents to “choose” an adoptive family was
non-existent.

In 1994, the year after the Baby Jessica case was decided (and
in large part due to the ruling in that case), the Michigan Legis-
lature amended the Adoption Code to permit direct placements
of children.  Now, birth parents (usually the birth mother) can
“choose” adoptive parents.  Prospective adoptive parents can ac-
tually be present in the delivery room and take the child home
from the hospital after “temporary placement” documents are
signed.   Pursuant to MCLA 710.23d, there are only a few re-
quirements for a temporary placement (which does not require
court approval):

(a) The prospective adoptive parent must have a pre-place-
ment assessment completed within 1 year before the date
of the transfer with a finding that the prospective adoptive
parent is suitable to be the child’s parent.

(b) The parent or guardian of the parent who is making the
placement must be assisted by an adoption attorney or a
child placing agency.

(c) In front of witnesses who also sign the temporary place-
ment documents, the parent (or his/her guardian) or the
agency representative must sign a statement that the
transfer of physical custody of the child has taken place;
that the purpose of the transfer is for adoption; and that
the prospective adoptive parent(s) has/have the authority
to consent to all medical, surgical, psychological, educa-
tional, and related services for the child while in their
possession.  This document also confirms that the parent
or guardian making the placement retains her/his parental
rights to the child (until and/or unless they are termi-
nated), and the temporary placement may be revoked if
the parent follows the provisions in the statute.

The mother’s identity is known, and there are no “putative
mothers.”  Further, if the mother is married when the child is
born, then the statute requires that the husband’s name be listed
as the child’s father on the birth certificate.  MCLA 333.2824.
If the husband was listed but later discovers that he is not the
child’s biological father, the husband (or ex-husband) must pro-
ceed under Michigan’s relatively new Revocation of Paternity
Act, MCLA 722.1431 et seq.

The Adoption Code requires the Court to determine if the
child was, in fact, born out of wedlock.  MCLA 710.36(1).  If so,

and if the mother either executes a release of her
parental rights or proposes to do but the natural fa-
ther of the child refuses to release his own rights or
does not know the child has been born, then the
judge must hold a “hearing as soon as practical to
determine whether the child was born out of wed-
lock, to determine the identity of the father, and to
determine or terminate the rights of the father as
provided in this section and sections 37 and 39 of
this chapter.”  MCLA 710.36(1) and 710.39.  Even
if a putative or biological father did agree to release

his rights to a child, the court would not terminate that father’s
parental rights unless it found that termination was in the child’s
best interest.  MCLA 710.51(1). Terminating a father’s parental
rights cuts off the right to child support and also cuts off the
right to Social Security in the event the father dies or becomes
disabled.

The Adoption Code divides “putative fathers” into two cate-
gories:  “do something” fathers and “do nothing” fathers.  A “do
something” father is a man who “provided substantial and regu-
lar support or care in accordance with the putative father’s abil-
ity to provide support or care for the mother during pregnancy or
for either mother or child after the child’s birth during the 90
days before notice of the hearing was served upon him.”  MCLA
710.39(2).   The parental rights of these men can only be invol-
untarily terminated for lack of fitness pursuant to MCLA 712A.2
of the Juvenile Code.  

A “do nothing” father is someone who has not provided sub-
stantial and regular support or care in accordance with the puta-
tive father’s ability to provide support or care for the mother
during pregnancy or for either mother or child after the child’s
birth during the 90 days before notice of the hearing was served
upon him.  The rights of these men can be terminated if that
would serve the child’s best interest.  That is a much lower stan-
dard.

After both parents’ rights have been terminated—voluntarily
or involuntarily—the court approves a “formal placement” of
the child.  The earlier “temporary placement” done usually by
the birth mother expires.  After the formal placement, the only
final requirement is that the court officially approve the adoption
based on periodic review.  The statute includes new time frames
that push this process along.  Instead of a one year “waiting pe-
riod” before an adoption can be finalized, the adoption of an in-
fant can take place in as little as three months after the formal
placement, and the adoption of an older child can be finalized in
six months.

Other than a pre-placement assessment, Michigan does not
have “eligibility” rules relating to individuals who wish to adopt
a child individually.  That person can be white, black, young,
old, tall, short, unmarried, gay, straight, thin, obese, religious, or
atheist.  Two people can also adopt in Michigan—but only if
they are married to each other.  The constitutionality of this pro-
vision is at issue in DeBoer v Snyder, 772 F.3d 388 (6th Cir.
2014), now pending before the United States Supreme Court.  

Marian L. Faupel
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The opinion from the Sixth Circuit says it best:
This is a case about change—and how best to handle it

under the United States Constitution. From the vantage point
of 2014, it would now seem, the question is not whether
American law will allow gay couples to marry; it is when and
how that will happen. That would not have seemed likely as
recently as a dozen years ago. For better, for worse, or for
more of the same, marriage has long been a social institution
defined by relationships between men and women. So long de-
fined, the tradition is measured in millennia, not centuries or
decades. So widely shared, the tradition until recently had
been adopted by all governments and major religions of the
world.
But things change, sometimes quickly. Since 2003, nineteen

States and the District of Columbia have expanded the defini-
tion of marriage to include gay couples, some through state
legislation, some through initiatives of the people, some
through state court decisions, and some through the actions of
state governors and attorneys general who opted not to appeal
adverse court decisions. Nor does this momentum show any
signs of slowing. Twelve of the nineteen States that now rec-
ognize gay marriage did so in the last couple of years. On top
of that, four federal courts of appeals have compelled several
other States to permit same-sex marriages under the Four-
teenth Amendment.
What remains is a debate about whether to allow the demo-

cratic processes begun in the States to continue in the four
States of the Sixth Circuit or to end them now by requiring all
States in the Circuit to extend the definition of marriage to en-
compass gay couples. Process and structure matter greatly in
American government. Indeed, they may be the most reliable,
liberty-assuring guarantees of our system of government, re-
quiring us to take seriously the route the United States Consti-
tution contemplates for making such a fundamental change to
such a fundamental social institution.
April DeBoer and Jayne Rowse, a lesbian couple living in

Michigan, were denied the right to adopt each other’s children;
they sued and won in their case before Federal District Court
Judge Bernard Friedman.  Then the State of Michigan appealed,
and the Sixth Circuit reversed the judgment.  MCLA 710.24 pre-
vents more than one person from adopting a child jointly unless
the couple is married to each other.  Strangely, a married person
can adopt without his/her spouse joining in the petition if all the
“interested parties” agree or if the court is willing, for cause, to
disregard the spouse’s refusal to join in. The proposed “adoptee”
is considered an “interested party” if he/she is over 14 years old.
MCLA 710.24(1)(b).

The amended Adoption Code has been in place now for over
20 years, and yet many public policy issues remain about
whether the courts should approve adoptions across racial and
ethnic lines, whether international adoptions are problematic,
whether birth parents signing releases and consents have ade-
quate counseling, and/or whether gay couples should be able to
adopt.  The Adoption Code permits prospective adoptive parents

to pay for birth parents’ counseling pursuant to MCLA
710.54(3)(c) but does not require that counseling to take place.
Effective 10/12/14, the Legislature amended the Adoption Code
to permit a birth parent to sign an out-of-court release or consent
if an attorney was present to read the list of statutory rights that
belong to a birth parent.  MCLA 710.44.  Before this Legisla-
tion, a voluntary release of rights took place in a courtroom, and
a judge read the birth parent his/her rights. —  There are contin-
uing issues for adoptive parents, not the least of which are the
birth parents’ rights to revoke a temporary placement, the birth
parents’ rights ask for a rehearing or to appeal, and the issue of
children whose problems were not disclosed to prospective
adoptive parents.  

At one point, so many orphans from third world and poor
countries were streaming into the United States that UNICEF
and the State Department became very concerned and tried to
cut off the supply of orphans available for adoption. Because of
rising infertility, individuals and couples are desperate to find
children they can adopt.  Because of the economic challenges
Americans face, many birth mothers are not able to raise their
own children.  Because of the surge in children born with fetal
alcohol syndrome, drug addictions, and other congenital prob-
lems or birth defects and deformities, there is a huge need for
people who can provide long-term and loving care as well as a
growing need for education, subsidies, counseling, and post-
adoption support.  Because so many people are looking for so
few available babies, there is always the fear of profiteering.

In the end, adoption affects more than the child, the birth par-
ents, and the adoptive family.  As the DeBoer v Snyder case il-
lustrates, adoption goes to the very definition of “family” and
the right of people in this country to define the word “family”
and “marriage” for themselves.

Marian Faupel has practiced law for almost 32 years and has
been an adjunct professor of Family Law at Wayne State’s Law
School for the past 13 years.  She represented natural parents in
three landmark cases in Michigan where the natural parents
prevailed in failed adoption attempts:  In re Clausen, 442 Mich
648 (1993); Unthank v Wolfe, 282 Mich App 40 (2008), 483
Mich 964 (2009); and In re MKK, 286 Mich App 546 (2009),
2013 WL 5379647.   Ms. Faupel has published approximately 15
articles in the Wayne Law Review on a variety of topics includ-
ing property tax, real estate, employment law, and family
law.  While in law school, Ms. Faupel was a senior editor of the
Wayne Law Review.  She is presently the managing partner and
founder of Faupel Law, P.C.   Ms. Faupel was a Trustee on the
Saline Bd. of Educ. for 12 years; was a member of the Saline
Tax Board of Review; and chaired the Saline Business Industrial
Commission. She also served two terms as Washtenaw County’s
delegate to the State Bar and was editor of Res Ipsa for 10
years.
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U.S.  SUPREME COURT HAS 
THE LAST WORD ON GAY MARRIAGE
In a 5-4 decision1 issued on June 26,
2015, the United States Supreme Court in
Obergefell v. Hodges2 ruled that gay and
lesbian couples have the “fundamental
right to marry.”  The decision written by
Justice Kennedy was based on both due
process and equal protection grounds.
The decision, which was a consolidation
of four marriage equality cases from the
Sixth Circuit Court of Appeals (Michigan,
Kentucky, Ohio, and Tennessee), is seen
as a fundamental shift from state and federal same-sex marriage
bans to a judicial embracement of equal rights for same-sex cou-
ples.

Core to the decision and the demise of same-sex marriage bans was
the court’s reliance on a four-part analysis of marriage.  First, the
right to personal choice in marriage decisions is “inherent in the
concept of individual autonomy.”  Second, the right to marriage is
fundamental, supporting “a union unlike any other in its importance
to the committed individuals.”  Third, marriage safeguards children
and families, not only in material protections but also symbolic
recognition. Fourth, marriage is the “keystone of our social order.”
When viewed under these principles, Justice Kennedy wrote that
same-sex marriage bans must fall as inconsistent “with the central
meaning of the fundamental right to marry.”

The decision rejected outright the idea that rights grow out of spe-
cific historical practices.  The Court acknowledged that rights do
not come just from ancient sources alone but from an evolving un-
derstanding of liberty.  It recognized that these understandings of an
evolving liberty allow us to look at past inequities in a new light, a
modern light that under this analysis would certainly offend our
Constitution’s Equal Protection Clause. 

Over fifty years ago, every state criminalized “homosexual sex,”
the federal government would not hire individuals who were openly
gay or permit them to serve in the military, and most Americans
would have considered the idea of same-sex marriage facetious.
Five decades later, in a series of U.S. Supreme Court decisions that
has spanned twelve years to the date, this Court struck down part of
the federal anti-gay marriage law that denied a range of government
benefits to legally married same-sex couples,3 held that same-sex
couples have the same right as opposite sex couples to enjoy inti-
mate association invalidating laws that made same-sex sexual inti-
macy a crime,4 and with this decision has held that:

No union is more profound than marriage, for it embodies
the highest ideals of love, fidelity, devotion, sacrifice and
family.  In forming a marital union, two people become
something greater than once they were.  As some petition-
ers in these cases demonstrate, marriage embodies a love
that may endure even past death.  It would misunderstand
these men and women to say they disrespect the idea of
marriage.  Their plea is that they do respect it, respect it so
deeply that they seek to find its fulfillment for themselves.

Their hope is not to be condemned to live
in loneliness, excluded from one of civi-
lization’s oldest institutions.  They ask for
equal dignity in the eyes of the law.  The
Constitution grants them that right.5

In practical terms, the decision means that
same-sex couples can marry in the 13
states6 that, until the day of the decision
rendered in this case, denied them that
right.  Moreover, these 13 states must now

also recognize same-sex marriage licenses issued by other states
under the full faith and credit clause of the U.S. Constitution.  The
case also extends beyond marriage as in the case of the lead plain-
tiff whose husband died before this court decision.  The lead peti-
tioner, James Obergefell, who sued the State of Ohio to be listed on
his husband’s death certificate can now be listed on this official last
record of his husband.

HARBINGER OF THINGS TO COME – WILL WE BE A 
NATION DIVIDED AND WHAT WILL BE THE IMPACT 

OF THIS DECISION?

Let there be no doubt that this was a divided court and continues to
be a court divided on deep ideological grounds about how to view
our concepts of liberty, equality and our constitution.7 The dissent
vociferously argues that this court had “no business taking this
issue” and that the “constitution has nothing to do with it” and that,
in the words of Justice Scalia, it “is a threat to democracy.”  How-
ever, this is a far cry from the truth and the history of this Court that
has historically swept away the vestiges of inequality when certain
parts of the nation refused to do so and when we shamefully al-
lowed the subjugation of many of our citizens.  Supreme Court Jus-
tice Felix Frankfurter once said “protection of civil liberties and
civil rights is the most fundamental political value in American so-
ciety.”  Liberties are principles that protect freedoms for all time.

In this light, and as a retort to the dissent, it is interesting to note
that in 1967, a quarter of a century before this decision, the U.S.
Supreme Court decided another marriage case in a similar climate
when sixteen states banned interracial marriage.  The Chief Justice
at that time was Chief Justice Earl Warren and he, like Justice
Kennedy today, echoed the same words in the case of Loving v Vir-
ginia,8 “the freedom to marry” is one of the basic civil rights and a
fundamental freedom.  “The principle of equality at the heart of the
14th Amendment” does not permit a state to deny marriage to a cou-
ple based on race.  Is not dignity in the eyes of the law a fundamen-
tal principle of our Constitution?  “The abiding connection between
marriage and liberty is why Loving invalidated interracial marriage
bans under the Due Process Clause.”9

The dissenting Justices who wrote separate decisions in this case
accuse the majority of exercising “judicial activism.”  Yet the dis-
senters failed to see any “judicial activism” in their decision in Citi-
zens United10 or Gore v Bush.11 Judicial activism is a double-edged

Kerene Moore Angie Martell
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sword that has reared its ugly head in many a decision often echoed
by a strict constructionist group of jurists to silence their fellow ju-
rists.  This decision will not be the last word on issues affecting gay
and lesbian people given that there are still 29 states that do not
have civil rights protections for gays and lesbians.

CURRENT MICHIGAN LANDSCAPE

Michigan’s constitutional ban on same-sex marriage, which
weighed in as one of the most restrictive in the country, has been
declared unconstitutional.  While the legal landscape for same-sex
families in Michigan has incrementally improved over the years,
the absence of equal rights makes living in Michigan both trying
and unpredictable for same-sex families.  Though offered in a few
courts in the past, the limited practice of granting second-parent
adoptions to same-sex parents in Michigan had all but halted prior
to this decision.  For the few families who were able to take advan-
tage of this option, however, the Michigan Court of Appeals had al-
ready made it clear that such orders cannot be reversed on the
grounds that they were issued in contravention of the state’s same-
sex marriage ban.12 Similarly, the Michigan Court of Appeals re-
quired family courts to grant full faith and credit to adoption orders
obtained by same-sex parents in other states, permitting custody
cases to proceed where the parties have an existing order but are
currently domiciled in Michigan.13

Despite these findings, same-sex families have traditionally re-
ceived little respite in Michigan’s judicial system.  Even after the
landmark decision in Windsor v. the United States prohibited the
federal government from discriminating against married same-sex
couples in provision of federal benefits in 2013, Michigan courts
did not sway from enforcing the state’s ban against same-sex fami-
lies.  Most notably, in Stankovich v. Milliron, the Michigan Court of
Appeals held that the ban prohibited the court from recognizing a
same-sex marriage for purposes of making a custody determination,
despite the fact that the child was born during a same-sex marriage.
Under Michigan’s law, absent a legally recognized marriage, the
non-biological parent had no legal standing to bring a custody
claim.14 Aware of the controversy, the Michigan Supreme Court has
stayed a petition for cert pending further clarification from the
United States Supreme Court.15 Obergefell provides a solid founda-
tion for reversing the lower court’s opinion. 

The ramifications of this decision in our courts and in our legisla-
ture in the future are too premature to speculate about at this junc-
ture.  We will see a rise of matters affecting LGBT family issues in
our local courts as individuals who have been marginalized will
now seek legal protection and enforcement for themselves and their
children. 

However, in the past year and specifically in the last few months we
have seen the rise of some troubling laws and legislation.  Recently
Governor Snyder signed three bills into law giving publicly-funded
adoption agencies the right to refuse to place children with same-
sex parents if the agency objects on religious grounds.  These laws
are seen as the latest efforts of a continual push to pass “Religious

Freedom Restoration Acts” that specifically target gay and lesbian
individuals and couples by asserting under the grounds of “religious
freedom” the refusal of service, the denial of employment and hous-
ing, and other actions that act against a citizen’s rights if the person
claims that working with or for that citizen would violate their “reli-
gious freedom” including the right to deny emergency medical as-
sistance (EMT) services.  It is expected this law will be challenged
in court in the next few months due to the “publicly-funded” nature
of these agencies and their relationship to State funds initiating an-
other round of litigation on a quasi-similar exclusion ban.

CONCLUSION

It is our sincere hope that this decision not leave this nation nor this
state as divided as racial segregation did but rather move a nation to
find healing amongst all its citizens for we are all Americans in pur-
suit of the greatest ideals that this nation espouses: that liberty, free-
dom, and equality is preserved for all. 

1 Justice Kennedy delivered the opinion of the Court, in which Justices Ginsburg, Breyer, So-
tomayor, and Kagan joined.  Chief Justice Roberts and Justices Scalia, Thomas, and Alito dis-
sented. Each dissenter wrote a dissent.

2 Obergefell v Hodges, 2015 WL 2473451 (U.S. June 26, 2015).
3 US v Windsor, 133 S.Ct. 2675 (2013).
4 Lawrence v Texas, 539 U.S. 558 (2003), In a 6-3 ruling the Court struck down the sodomy law

in Texas and by extension, invalidated sodomy laws in 13 other states, making same-sex sex-
ual activity legal in every U.S. State and territory.

5 Obergefell v Hodges, (2015 WL 2473451), p. 28.
6 Michigan, Ohio, Kentucky, Tennessee, Louisiana, Texas, Georgia, Arkansas, Missouri, Mis-

sissippi, Nebraska, North Dakota, South Dakota,.
7 Another equally troubling divided decision was the death penalty case leaving at least two

Justices to question its constitutionality. The Justices were again deeply divided in their 5-4
ruling allowing states to continue to use the drug midazolam in lethal injections, despite sev-
eral botched executions. In a dissenting opinion Justice Sotomayor said the Court had left in-
mates “exposed to what may well be the chemical equivalent of being burned at the stake.”

8 388 US 1 (1967), landmark civil rights case invalidating laws prohibiting interracial marriage.  
9 Obergefell v Hodges, (2015 WL 2473451), p. 12 citing Loving, 388 at 12; see also Zablocki v
Redhail, 434 U.S. 374, 384 (1978) which held that the right to marry was burdened by a law
prohibiting fathers who were behind on child support from marrying.

10 558 US 310 (2010), holding that the First amendment prohibited the government from re-
stricting independent political expenditures by nonprofit corporations.

11 531 US 98 (2000),  5-4 decision resolving the dispute surrounding the 2000 presidential elec-
tion and allowing Bush to win Florida and hence the Presidential election.

12 Usitalo v Landon, 229 Mich App 222 (2012) (holding that a parent could not collaterally at-
tack an adoption order on the basis that Michigan’s marriage ban would prohibit the adoption
from taking place).

13 Giancaspro v Congleton, 2013 Mich App 1701, unpublished opinion of the Court of Appeals,
decided October 17, 2013 (holding that a second parent adoption from Illinois was enforce-
able, later giving rise to a custody case in Michigan where the parties resided at the time of
separation).

14 Stankovich v Milliron, unpublished opinion per curiam of the Court of Appeals, decided
10/17/2013 (Docket No. 310710); 2013 WL 5663227 (Mich App 2013), application for leave
to appeal held in abeyance, Stankovich v Milliron, ___ Mich ___; 844 NW2d 724 (2014).

15 Id.
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County Bar Association’s LGBTQ Rights Section, Vice President of the Jim Toy Com-
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Angie Martell is an attorney and mediator with the law firm Iglesia Martell in Ann
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and she is co-chair of the Washtenaw County Bar Association LGBTQ Rights Sec-
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tion Fund and present cooperating attorney with the National Center for Lesbian
Rights.  She is also a presenter at the National LGBT Foundation’s 2015 Lavender Law
Conference. 
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ADMISSION CEREMONY

The Honorable Carol A. Kuhnke presided over the admission ceremony that was held on June 5th.
Judge Kuhnke invited all attorneys in the courtroom to repeat the oath.  16 new attorneys were admitted
to the State Bar of Michigan.
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5 SOUTH WASHING-
TON STREET, YPSI-
LANTI:  Fully renovated
1,850 sq. ft. historic of-
fice building with street
presence and prime
downtown location. Suit-
able for up to five attor-
neys and three support
staff. For photos and ad-
ditional details, 
www.ypsilantirental.com
and call (734) 482-8388. 

ANN ARBOR OFFICE
IN HISTORIC DOWN-
TOWN BUILDING-
Large private office in
renovated building,
shared professional
amenities include recep-
tion, 2 conference
rooms, kitchen, fax,
copier, and in-house
court reporter.  Excellent
location between county
courthouse and city hall.
Workstation for parale-
gal/assistant also avail-
able.  (734) 994-1400.   

OFFICE SPACE AVAIL-
ABLE in University Park
Office Complex, located
on north side of Ann
Arbor, close to down-
town, share space with
attorneys, free parking
(734) 662-1293.

CLASSIFIEDS Ann Arbor law firm 
is seeking a 

Probate and 
Estate Planning
Attorney

5+ years experience,
Probate and Estate Planning
Certificate and client based

preferred.

Forward cover letter, resume, 
writing sample 

and salary expectations to:
wantedattorney@gmail.com

AGC Seeks 
Volunteer
Receivers

The Michigan Attorney Grievance
Commission seeks licensed local at-
torneys to serve as pro bono volun-
teer receivers pursuant to MCR

9.119(G) to assist in liquidating the
practice of lawyers who are incapac-
itated, deceased, suspended or dis-

barred.  Attorneys who are
interested in serving in this type of

capacity should contact:

Rhonda S. Pozehl, Senior Associate
Counsel

Attorney Grievance Commission
The Buhl Building

535 Griswold, Suite 1700
Detroit, MI  48226

Phone: (313) 961-6585
Fax:  (313) 961-5819
Web:  www.agcmi.com

www.agcmi.com
http://yeoandyeo.com/
http://www.ypsilantirental.com/


July/August 201516

If you are interested in presenting at any section meeting,
please feel free to contact the chairs.  

Thank you!

AUGUST

August 7
Golf Outing
11:00 a.m.
The Polo Fields Golf &
Country Club-Washtenaw

SEPTEMBER

September 3
EC Meeting – WCBA Office
Noon

September 17
Constitution Day

September 17
Board Meeting – 
200 N. Main Lower Level
Noon

September 17
LRC Fundraiser – 
Ann Arbor Brewing Co.
5:30 p.m.

September 24
Sections & Committees
Chairs Meeting
Noon

September 29 or 30?
Probate Court Training 
Update                                                      

OCTOBER

October 1
EC Meeting – WCBA Office
Noon

October 7-9
State Bar Annual Meeting –
Novi

October 15
Board Meeting –
200 N. Main Lower Level
Noon

October 20-22
Series of Bias Awareness
Week Events 

October 22
Bias Awareness 
Dinner/Reception
5:30 p.m.

NOVEMBER

November 5
EC Meeting – WCBA Office
Noon

November (TBD)
Admission Ceremony

November 19
Board Meeting –
200 N. Main Lower Level
Noon

DECEMBER

December 3
EC Meeting – WCBA Office
Noon

December 3
Holiday Party @ Paesano’s
5:30 - 8 p.m.

December 17
Board Meeting –
Holiday Luncheon
Noon

JANUARY

January 7, 2016
EC Meeting – WCBA Office
Noon

January 21
Board Meeting – 
200 N. Main Lower Level
Noon

January (TBD)
Nominating Committee 
TBD

FEBRUARY

February 4
EC Meeting – 
WCBA Office
Noon

February 18
Board Meeting -
200 N. Main Lower Level
Noon

February ?
Bar Revue & Silent Auction
5:30 p.m.

MARCH

March 3
EC Meeting – WCBA Office
Noon

March 17
Board Meeting –
200 N. Main Lower Level
Noon

APRIL

April 7
EC Meeting –
WCBA Office
Noon

April 21
Board Meeting –
200 N. Main Lower Level
Noon

April (mid)
Annual Meeting –
Awards & Election 
of Officers
5:30 p.m.

April 29
Law Day 
(No Fees - New Lawyers)

MAY

May 5
EC Meeting – WCBA Office 
Noon

May 6
Bench-Bar Conference @
Travis Pointe
Noon 

May (TBD)
Admission Ceremony

May 19
Board Meeting –
200 N. Main Lower Level
Noon

JUNE

June 2  
EC Meeting –
WCBA Office 
Noon

June 16
Board Meeting –
200 N. Main Lower Level
Noon

CALENDAR

PLEASE NOTE:  We have listed only the recurring WCBA
events on this calendar. There are many other events
(seminars, section meetings, committee projects,
speakeasy gatherings, etc.) that will also take place dur-
ing the year.

For a complete list of events, please view our online calendar: 

washbar.org/events

http://www.washbar.org/events/


SAVE THE DATE!
Join us in celebrating 

Washtenaw County/Eastern Michigan University
Legal Resource Center’s 10th Anniversary

and 
in congratulating our next 

State Bar President and founding LRC member, 
Lori A. Buiteweg

Thursday, September 17, 2015
5:30 p.m. - 8:30 p.m.

Ann Arbor Brewing Company,
720 Norris Street, Ypsilanti
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Res Ipsa Loquitur  
Advertising Rates

Ad Size 1x 6x/each
Full page $150 $130
2/3 page vertical $135 $120
1/2 page horizontal $125 $110
1/3 page vertical $100 $90
1/3 page horizontal $100 $90
1/6 page vertical $75 $70

Classified Advertising
Up to 25 words: $20     26-50 words: $40

Advertising Contact
Kelley Lindquist

lindquistk@ewashtenaw.org

THANK YOU
to all the attorneys that volunteered

their time for Law Day 2015!

Justin Altman
Thomas Bourque
Charlotte Croson
Gregory Dodd
Lynn D’Orio
Daniel DuChene
Melissa Epstein
Jacalen Garris
Ronald Griffith, Jr.
David Hutchinson

Kymberlie London
Angie Martell
Erin Mash
Amanda Murray
Benjamin Muth
Shalini Nangia
Francie Novar
Jeffery Sattler
Sheila Siegel
Angela Walker

We helped 27 members of the public in Ann Arbor
and 16 in Ypsilanti.

We couldn’t do this without you!

RESERVE
EARLY!

WCBA Golf
Scramble
Friday, August 7th

Lunch @ 11:00 a.m.  
Shotgun start at Noon

The Polo Fields Golf & Country
Club - Washtenaw

2955 Packard Rd., Ypsilanti, MI  
http://www.washbar.org/events/

annual-golf-scramble
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We all understand, probably near instinc-
tively, that lawyers have an obligation to
“seek the lawful objectives of a client
through reasonably available means permit-
ted by law”.  MRPC 1.2(a).  Easy enough.

From our perspective as plaintiffs’
legal malpractice lawyers, however, MRPC
1.2(b) – which provides that “[a] lawyer
may limit the objectives of the representa-
tion if the client consents after consulta-
tion” – is much less well understood, or
perhaps simply too often given shorter shrift than other parts of the
Rule, i.e. the common-sense prohibition on counseling a client to en-
gage in, or assisting a client to engage in, illegal or fraudulent con-
duct.

In a nutshell, here is what we think you should know and do when
it comes to thinking about the scope of your representation of your
clients, and what we think is in substantial part a product of our case
work:

First, before you may limit the objectives of the representation,
your client first must consent after consultation.  To obtain that
consent, you must explain the matter to the extent reasonably
necessary to permit the client to make an informed decision.
MRPC 1.4(b).  Talk to your clients.  Do not ever assume that your
clients know all of the potential causes of action or other ways
of addressing whatever problem brings them to your door.

Second, you must clearly define the scope of your representa-
tion.  Obviously it is best to do so in your fee agreement or letter
of engagement.  Best of all is to always have those in writing.
Why?  Confusion begets anger and anger begets claims of legal
malpractice or, at the very least, refusals to pay for the otherwise
good work you are doing.  You do not want any of the above, so
aspire always to communicate clearly and in writing.

Third, be especially clear as to what you are not going to do.
Why?  You might end up having to do work that you would prefer
not to do.  When a fee agreement is ambiguous or silent concern-
ing a matter in dispute, it will usually be construed against the
attorney and for the benefit of the client.  For example, if your
fee agreement is silent as to whether you will pursue an appeal,
you must undertake one.  See R-11 (July 26, 1991), and RI-162
(April 30, 1993).  Given the short deadlines on filing appeals,
ambiguity or silence in your fee agreement can quickly create a
big problem for the client and you.

One situation we have seen several times in practice (each one of
which led to a malpractice suit) is a personal injury lawyer taking in
an auto case pursuant to a fee agreement that provided that the lawyer
would pursue “all benefits” or simply “benefits” to which the client
is or may be entitled as a result of the car crash.  Those lawyers, per-
haps even sincerely intending only to pursue third-party claims (to
which a three-year SOL applied), blew the one-year SOL on the
clients’ first-party claims, leaving one client to foot very expensive
ambulance, hospital and other medical bills, and leaving another client
entirely precluded from all no-fault benefits, because notice had not

been timely provided to the no-fault carrier.
Those clients, not understanding the plain
difference between those two types of
claims, and relying on their lawyers to look
out for their best interests, were not happy.
Problems like that often fatally poison pro-
fessional relationships.  Indeed, in the face
of broad fee agreement language like that,
those lawyers arguably also had an obliga-
tion to investigate and pursue non-auto
claims, i.e. worker’s comp, Social Security

disability, or whatever other claims as potentially might have applied,
surely way beyond what the lawyers were thinking when they took
in the case.

Those unhappy lawyers could have easily headed off all these prob-
lems at the pass by doing a few simple things:  (1) telling the clients
that the third-party liability claim was just one of the clients’ potential
benefits; (2) clearly explaining which of the claims the lawyers were
going to pursue; (3) advising the clients to immediately consult with
other attorneys about other potential claims, and that the statutes of
limitations clocks were ticking on them; and (4) confirming the scope
of the representation in the written fee agreement, and giving a copy
of that writing to the clients.

Getting in the habit of taking this time with each client not only
will protect you, but even more importantly, it will help sharpen
your thinking about your role in that case, inspire you to think more
about the client’s “big picture”, and empower your clients to make
more thoughtful, informed decisions in their best interests.  It all
impresses clients very favorably.  Clients like knowing that their at-
torney can see the forest for the trees and is thinking about other
ways to help fix whatever problem the client needs fixing, even if it
means the attorney cannot or will not be the one to fix each and
every part of it.  But that proactive thinking – even if it means creat-
ing business for other lawyers – engenders such goodwill in your
clients, and likely will make them more responsive to you through-
out the course of the representation, whatever its scope may be.
And it likely will also make them forever clients.  What could be
bad about that?

Thomas H. Blaske practices in the areas of legal and medical mal-
practice and plaintiff personal injury litigation, and has for nearly
4 decades.  The author of more than 200 books and articles on a
variety of legal subjects mostly related to trial law, Tom is a multi-
ple times member of the Million Dollar Advocates Forum, and is a
Michigan Super Lawyer. He especially enjoys the Ann Arbor Sym-
phony Orchestra with whom he recorded as narrator in Paul
Fetler’s Three Poems by Walt Whitman. He loves Michigan’s Upper
Peninsula, and aspires to be the kind of lawyer his office dogs think
he is.

John joined Blaske & Blaske, P.L.C. in 2004 after the world’s
longest job interview (11 years of clerking), and after receiving aca-
demic honors from the University of Wisconsin Law School. His
practice focuses on legal and medical malpractice, and personal in-
jury matters, and he is aspiring to be the kind of lawyer his two
young children think he is.

John F. Turck, IV

RE-THINK YOUR FEE AGREEMENTS
OR THE STRAIGHT DOPE ON SCOPE

Thomas H. Blaske

ab
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REVISED PERIODIC GARNISHMENT LAW

On April 14, 2015, the Michigan Legislature
radically modified periodic garnishments in this
state.1 Periodic garnishments issued after Sep-
tember 30, 2015 will not expire until the judg-
ment is satisfied.2 While this may seem like a
simple solution, the statute is fraught with land
mines for the unwary practitioner.

The filing fee on a garnishment will not in-
crease.  However, the garnishee will get a signifi-
cant raise on their disclosure fee from six dollars to
thirty-five dollars.3 The garnishment must be properly served
in accordance with the Michigan Court Rules or it is invalid
and unenforceable.4 Additionally, if a garnishee receives
more than one garnishment, the first garnishment received
has priority, regardless of the issuance date.5 Tax levies and
child support withholdings maintain priority over normal pe-
riodic garnishments.6

Installment payment orders still suspend periodic garnish-
ments.7 If the garnishee has more than one garnishment
when this occurs, it must withhold on the next garnishment in
priority unless it too is suspended.  Should the installment
payment order be set aside, the garnishee must return the pre-
viously suspended garnishment to its original place in with-
holding priority.8

Because periodic garnishments continue until a judgment is
satisfied, the garnishee needs to know when a garnishment
should end, given continuing statutory interest.  Conse-
quently, the plaintiff is now required to provide a balance
statement to the garnishee and defendant at least once every
six months from the date that plaintiff received the first gar-
nishment payment.9 Failing to send a balance statement does
not release the garnishee of liability and appears to have no
penalty to the plaintiff who fails to send it.10 Once the judg-
ment, together with interest and court costs, is paid in full, the
plaintiff must release the garnishment, and send the release to
the garnishee and defendant.11

Garnishees must still file a disclosure within fourteen days
of being served a garnishment.  Should a garnishee fail to dis-
close, a plaintiff is no longer permitted to file a motion to
show cause as a method of seeking a judgment against a gar-
nishee defendant for amounts required to be withheld.  Now,
the plaintiff must serve a “notice of failure” to the garnishee
in accordance with the Michigan Court Rules.12 No SCAO
form currently exists for this notice.  

If the garnishee fails to provide a disclosure and/or start
withholding the defendant’s funds twenty-eight days after
service of the “notice of failure,” the plaintiff must file a de-
fault with the court that issued the garnishment.13 The plain-

tiff must attach a proof of service of the “notice of
failure” to the default.14 The default and attached
proof of service must be served upon the gar-
nishee by certified mail to the garnishee’s princi-
pal place of business or resident agent.15 After
the default is entered, a plaintiff may file a motion
to enter a default judgment against the garnishee.16
The judgment may not exceed the amount sought
in the garnishment.17 The motion must be served

on the garnishee in the same manner as the default.18 The
garnishee may cure their failure to disclose at any time prior
to the entry of judgment without sanction.19

If a garnishee moves to set aside such a default judgment
within twenty-one days of entry, the court must set aside the
default judgment if the garnishee was not required to with-
hold funds, the garnishment (or any of the steps prior to judg-
ment entry) was improperly served, or the “notice of failure”
was inaccurate or incomplete.20 A timely-filed motion which
also attaches an affidavit stating that the garnishee’s “failure
to comply with the garnishment was inadvertent or caused by
an administrative error, mistake, or other oversight and it will
immediately begin withholding any available funds,” may re-
duce the default judgment only to the amount that would
have been withheld if the garnishment were in effect for fifty-
six days.21 Furthermore, the garnishee may now recover this
amount from the defendant via periodic withholding if it pro-
vides appropriate notice to the defendant.22

Stuart Collis is a licensed attorney in Michigan and New
York.  He has been a speaker and moderator for Michigan’s
Institute of Continuing Legal Education on issues of credi-
tor’s rights.  He is a member of the Michigan Creditor’s Bar
Association, the National Association of Retail Collection At-
torneys, and a former member of the Commercial Law
League of America.

Stuart Collis
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1 MCLA 600.4012
2 MCLA 600.4012(1).
3 MCLA 600.4012(12).
4 Id.
5 MCLA 600.4012(2).
6 Id.
7 MCLA 600.4012(3).
8 Id.
9 MCLA 600.4012(5).
10 Id.
11 Id.
12 MCLA 600.4012(6)(a).

13 MCLA 600.4012(6)(b) and MCLA
600.4012(7).

14 MCLA 600.4012(7).
15 Id.
16 MCLA 600.4012(9).
17 Id.
18 Id.
19 See MCLA 600.4012(7)-(9).
20 MCLA 600.4012(10).
21 Id.
22 MCLA 600.4012(11) and MCLA
408.477(5).
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