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Federal Court Practice: Determining Whether Arguments Were

Preserved For Appeal, and Tools to Use When They Were Not

vl

Theodore
W. Seitz

The first question you should ask when your case moves
into the federal court of appeals is “were all the argu-
ments raised below preserved for appeal?” Whether or
not you were involved in the lower court proceedings,
you might determine (after analyzing the record) that sig-
nificant, possibly outcome-determinative legal argu-
ments either were not raised below, or arguably were not
sufficiently “raised and pressed” or “developed” to be
preserved for appeal. This not-unusual scenario impli-
cates several legal doctrines and considerations, which
the appellate lawyer may want to utilize in a tactful at-
tempt to raise such critical issues on appeal.

It is axiomatic that “a federal appellate court does not
consider an issue not passed upon below.” Singleton v
Wulff, 428 U.S. 106, 120 (1976), see also, Black v. Ann
Arbor Pub. Sch. Dist., 105 F.4th 868 (6th Cir. 2004).
There are, however, caveats and exceptions to this gen-
eral rule. Thus, an appellate party should not necessar-
ily forgo such arguments on appeal, particularly those
arguments that are potentially dispositive.

Indeed, in federal court, the general rule that arguments
must have been preserved below “is prudential and may
be disregarded as justice requires.” 19 Moore’s Federal
Practice § 205.05[2] (Matthew Bender 3d Ed 2015), cit-
ing 28 USC § 2106. This discretionary power to review
unpreserved arguments is typically reserved for “com-
pelling circumstances, such as a claim of illegal incar-
ceration, a jurisdictional challenge, a claim of sovereign
immunity, a serious issue of public policy, or for error that
works manifest injustice.” 19 Moore’s Federal Practice §
205.05[2] (Matthew Bender 3d Ed 2015). A reviewing

court is probably more likely to reach such unpreserved
arguments where they are “presented with sufficient clar-
ity and completeness to resolve the issue,” and its dis-
cretion is “most commonly exercised” when “the issue is
one of law, and further development of the record is un-
necessary.” Jones v Caruso, 569 F.3d 258, 266 (6th Cir
2009); see also Cause of Action v Chi Transit Auth, 815
F. 3d 267, 281 n19 (7th Cir 2016).

Although this discretionary power is available, if the legal
argument was truly unraised below, an appellant proba-
bly will do well to provide a thorough explanation or jus-
tification as to the reason for not raising the argument
below. Or provide convincing arguments as to why eq-
uity and fairness militate in favor of review and that the
appellee will not be prejudiced. See 19 Moore’s Federal
Practice § 205.05[2] (Matthew Bender 3d Ed 2015).
Even so, the reviewing court might require a showing of
a “plain miscarriage of justice” that will result if the new
argument is not considered. Overstreet v Lexington-
Fayette Urban County Gov, 305 F3d 566, 578 (6th Cir.
2002) (citations omitted). Some appellate courts might
also require “an over-arching purpose beyond that of ar-
riving at the correct result in an individual case,” which
“‘may exist where the state of the law is uncertain.” Fos-
ter v. Barilow, 6 F3d 405, 408 (6th Cir. 1993) (citing
cases from the Ninth and DC Circuits).

It is not always clear whether an argument was pre-
served or waived. There may have been some refer-
ences and varying degrees of attention or detail paid to
the arguments in the court below which the litigant wants
to further emphasize or highlight (or even elevate) to the
cornerstone argument for the appeal. In such instance,
whether the argument was preserved will be fact-inten-
sive, depending on the degree to which the argument
was advanced below. Thus, the appellate lawyer should
not assume merely because he or she can point to a sin-
gle reference or footnote in a brief below that the argu-
ment is indeed preserved for appeal, and should
certainly provide more than short shrift in the opening
brief to establish preservation. As the Sixth Circuit has
stated, “[i]t is not sufficient for a party to mention a pos-
sible argument in the most skeletal way, leaving the court
to put flesh on its bones.” McPherson v Kelsey, 125 F3d
989, 995-96 (6th Cir 1997); see also Mazariegos-Rodas
v. Garland, 2024 FED App. 0264P (6th Cir.) (finding that
passing reference to an issue without any citation to rel-
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evant caselaw or mention of cause of action is insuffi-
cient to preserve the issue for appeal).

In the Supreme Court and some of the federal circuit
courts of appeals, this concept requires that the argu-
ment was “raised and pressed” or “pressed or passed
upon” below. See, e.g., Rogers v Guaranty Trust Co of
NY, 288 US 123, 129 (1933); see also Powell v
Brunswick County, 150 US 433, 441 (1893); United
States v Williams, 504 US 36, 41 (1992). Although this
standard may seem somewhat vague or amorphous, an
argument is generally “pressed or passed upon below”
when it “fairly appears in the record as having been
raised or decided.” 19 Moore’s Federal Practice §
205.05[1] (Matthew Bender 3d Ed 2015), citing Wheatley
v Wicomico County, Md, 390 F.3d 328, 334-35 (4th Cir.
2004). This standard may require the party to “call the
district court’s attention to its failure to decide the issue.”
19 Moore’s Federal Practice § 205.05[1] (Matthew Ben-
der 3d Ed 2015), citing Hopkins v Saunders, 199 F3d
968, 974-75 (8th Cir 1999). Some courts also describe
this requirement as sufficiently “developing” the argu-
ment below. See, e.g., McPherson, 125 F. 3d at 995;
JPMorgan Chase Bank, NA v First Am Title Ins Co, 750
F.3d 573, 583 (6th Cir. 2014).

Where an argument was raised below in some fashion
but arguably not adequately “pressed” or “passed upon”
or “developed,” the litigant likely will not want to concede
waiver, but should not ignore the issue either. One ap-
proach might be to make alternative arguments, leading
with a robust argument setting forth all the ways in which
the argument was developed below (and therefore pre-
served), but then arguing, alternatively, that, even if the
argument is deemed waived, the reviewing court should
nevertheless exercise its discretion to review the issue
for any applicable reason discussed above, such as to
avoid a miscarriage of justice. Further, where there was
at least some reference to the argument below, it might
make for a stronger appeal to fairness, and a stronger
argument that the appellee will not be prejudiced, by
consideration of the purely legal issue which does not
require expansion of the record. See, supra, 19 Moore’s
Federal Practice § 205.05[2] (Matthew Bender 3d Ed
2015).

Finally, if it is the appellee seeking to advance a new
legal argument in support of affirmance, virtually every
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appellate court retains the power to affirm the district
court’s judgment “on any basis disclosed in the record,
whether or not the district court agreed with or even ad-
dressed that ground.” Warner Bros Entm’t, Inc v X One
X Prods, 644 F3d 584, 591 (8th Cir 2011) (citation omit-
ted); Zadrozny v Bank of NY Mellon, 720 F3d 1163, 1172
n3 (9th Cir 2013) (it is a “well established rule that we
may affirm the district court’s judgment on any basis sup-
ported by the record”).

Argument preservation is an issue often confronting fed-
eral appellate attorneys and parties. If the point was
raised in an arguably passing manner, the practitioner
will want to take care to establish that the argument was
at least sufficiently pressed, developed, and passed
upon below. But if the argument was not raised or suffi-
ciently developed below, the party desiring to advance
such a new argument is not forced to simply give up. It
might be an uphill battle, but there are theories upon
which the party can rely in asking the reviewing to court
to consider the argument.

(G240

Josh Kluzak is an associate at Dykema Gossett PLLC, specializing in
government policy, regulatory, and litigation matters. Josh can be
reached at jkluzak@dykema.com or at 517-374-9128.

Mark Magyar is a member of Dykema Gossett PLLC. Magyar’s
practice primarily focuses on business and commercial litigation and
appeals. Magyar serves on the Executive Board for the American
Bar Association’s Council of Appellate Lawyers (CAL) and on the
council for the State Bar of Michigan’s Appellate Practice Section.
He is licensed in Michigan, lllinois, and Indiana, and admitted to
practice in several federal courts. Mark can be reached at mmag-
yar@dykema.com or at 616-776-7523.

Ted Seitz is the Co-Chair of the WCBA Federal Practice Section
and a member of Dykema Gossett PLLC. Seitz’s practice primarily
focuses on trial, appellate, and class action defense, as well as rep-
resenting counties, public officials, and associations. He practices
in federal courts throughout the country, including the United States
Supreme Court. Ted can be reached at tseitz@dykema.com or at
517-374-9149.




Chapter 13 - It’s not so bad

| DON'T WANT TO FILE CHAPTER 13!
That's what most of my consumer bank-
ruptcy clients say. They want to file
Chapter 7, which they see as easy, in-
expensive, and quick. They hate the
idea of filing Chapter 13. But when they
fully understand Chapter 13, they come
to like it. They don’t want anyone throw-
ing them out of their Chapter 13 Plan.
People who are in Chapter 13 are forc-
ing their creditors to accept a payment
plan that the consumer proposes, and
the Court approves. And they don’t lose
any property.
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Gregory L. Dodd

Why would a person be forced into Chapter 13 instead of
Chapter 7? Two big reasons: (1) They have a house that has
too much equity to keep; and/or (2) the household income is
too high. These days, with home values being high, more peo-
ple have large amounts of equity in their homes and they can’t
file Chapter 7 without losing their house (see my Res Ipsa ar-
ticle last year for more detail about that).

Chapter 13: In Chapter 13 bankruptcy, payments are made on
a portion of the debt, and the rest of the debt is wiped out. The
payments are usually based on subtracting the client’s monthly
expenses from their monthly income, and the leftover amount
is sent to the trustee every paycheck for the length of the Plan.
The Plan will run for either three years (36 months) or 5 years
(60 months). Working out the client’s budget is the hard part.
Most people whom | see are not wasting money, so there is
not much cutting to do.

The first reason people have to file Chapter 13 over Chapter
7: How much equity is in the house? Many people have no idea
how to figure out their equity. The quick way is to double the
SEV (State Equalized Value, as shown on the twice-yearly tax
bill) to get the value of the house according to the City or Town-
ship, and then subtract what is owed on the mortgage. But this
method assumes the SEV is accurate. Many Chapter 7
Trustees will want to get their own estimate of the house value.

Looking online at Trulia or Zillow is another way, but these sites
are often not trusted either. The most accurate way to get the
house value is to list it for sale and see what offers come in.
And that is what the Chapter 7 Trustee will do to see what of-
fers the house will bring. This prospect often scares the con-
sumer debtor, and they will not want to file bankruptcy at all.
But the solution is to file Chapter 13, where the debtor cannot
lose any property.

Paying for your property in a Chapter 13. The problem is, in a
Chapter 13 your non-exempt property must be paid for. Every

Chapter 13 has a Chapter 7 case within it. The attorney must
calculate what property the client would lose in a Chapter 7,
and that non-exempt property must be paid for. The law’s as-
sumption is that the client doesn’t have to file Chapter 7, they
could liquidate their property and pay their debts that way. But
by filing bankruptcy, the client gets to keep a certain amount of
property (the exemptions), whereas if they did not file bank-
ruptcy, they would be selling off all their property to pay their
debts. So the benefit of filing Chapter 13 is that you don’t have
to sell any property, but you have to pay for the non-exempt
portion of what you are keeping. This often makes a Chapter
13 payment unaffordable. In that situation, the attorney will
have to counsel the client to consider selling the property and
paying the creditors with the net profits.

The second reason people have to file Chapter 13 over 7:
How much income is too much? Generally, a single person
earning up to about $50,000.00 annually will pass the means
testing and be able to file Chapter 7. But above that income,
they may not qualify and they will be forced to file Chapter
13. Here is a calculator that you can use to enter a potential

JoAnne Barron, J.D. Civil & Commercial
Franchise, Real Property
Professional Negligence

20+ years experience
Trial Court Judicial Attorney
& Settlement Officer (ret.)
AAA Commercial Panel Member

Helping lawyers and litigants
discover and craft solutions

Contact JoAnne at
(734) 476-9300

barronjoa9@gmail.com
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filer's household income and see if the person qualifies:
https://www.bestcase.com/quick-median-income-test/

A big benefit in Chapter 13: Some debts (like student loans and
taxes) are not wiped out in either Chapter 7 or Chapter 13. But
they have to be listed, and they get priority. So if the student
loans and taxes have to be paid anyway, that often means that
the credit cards and other unsecured debts will get less. In a
Chapter 13, the unsecured creditors will end up with only a
small percentage of their debts paid and the rest is wiped out.
The Chapter 13 payment is effectively the client’s student loan
and tax payment, which would have to be paid anyway - it just
goes through the Trustee. And the student loan and tax author-
ities are forced to accept the Chapter 13 Plan.

A big benefit in Chapter 13: Attorney fees. When clients wince
at the thought of having to file Chapter 13, part of the problem
is the attorney fees, which will be much greater than for a
Chapter 7. What they don’t understand is that in Chapter 13,
the attorney fees are usually paid through their plan payment,

and the client pays the attorney nothing directly. The usual at-
torney fee (which is set by the Court) for a Chapter 13 is
$3,500.00. But the client doesn’t have to pay that up front — the
client makes their regular payment to the Chapter 13 Trustee,
and the Trustee and the attorney get paid out of that. Unfortu-
nately for the creditors, that sometimes lowers the amount that
the creditors will get. So the net effect is that the creditors are
paying the client’s attorney fees. | call it justice.

(G 4.0

Gregory L. Dodd, a past Co-Chair of the WCBA Bankruptcy Law
Section, has been filing bankruptcy cases (Chapters 7 and 13) since
1995. He currently handles only bankruptcy, probate and divorce
matters. Mr. Dodd is a former WCBA President. He can be reached
at gregdodd2000@gmail.com.

We are excited to announce the
launch of the member login feature
on the WCBA website! We kindly
ask that you take a moment to log
in to the new member portal on the
WCBA website and update your
information. The login button is in
the upper right corner of the web-
site. Please be sure to use your
email address on file with the
WCBA when logging in.

https://www.washbar.org/

Here are a few key steps to follow
once you'’re logged in:

1. Set or Change Your Password

2. Review Your Personal

Information

3. Update Firm/Professional
Information

WCBA Website: Login and Update Your Member Profile Today!

4. Add a Photo and Bio

5. Familiarize Yourself with the
Membership

We greatly appreciate your atten-
tion to this matter, and please don’t
hesitate to reach out if you have
any questions or need assistance.

Thank you for being a WCBA
member!

Res Ipsa Loquitur
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Jennifer and Chad Engelhardt are partners in life and in the
practice of law. Along with their senior partner, Stephen
Goethel, Jennifer and Chad are the principal members of Ann
Arbor based Goethel Engelhardt, PLLC. They focus their prac-
tice on catastrophic injury and wrongful death cases, most often
after an adverse medical event. Both are also certified media-
tors, helping to resolve civil disputes in multiple practice areas.
They have a growing consulting practice, conducting focus
groups, mock trials, and other litigation consulting.

Their professional mission is to give a voice to those that have
been injured or lost a loved one. They seek to bring healing, ob-
tain needed resources and ultimately to help prevent future
tragedies. Jennifer and Chad are committed to ethical advocacy
and have training and skills in helping those who have suffered
physical and emotional trauma. They also recognize that some
cases are better handled in a less invasive, collaborative ap-
proach. Although they are skilled litigators and trial lawyers, they
see the courtroom as the tool of last resort and attempt early
resolution of disputes for the mutual benefit of their clients, the
involved health professionals, and the healthcare system. They
also teach medicolegal and patient safety seminars to medical
and nursing programs across the country.

Both are strongly committed to bettering both the legal profes-
sion and the Washtenaw County community. They are actively
involved with the Institute of Continuing Legal Education, where
Chad serves on the Executive Committee, with both contributing
multiple book chapters, editing the Torts treatise, and speaking
at live and video CLE events. Both are also repeat guest lec-
turers at the University of Michigan Law School’s trial practice
and litigation skills courses. For over a decade, they have col-
laboratively designed and taught the medical malpractice class
at Cooley Law School, as well as mentoring law students in a
clinical training program.

Both are Fellows of the Michigan State Bar Foundation, and
have distinguished themselves through service to the Bar. Be-

tween them, Jennifer and Chad have
held positions with the Representa-
tive Assembly, Negligence Law Sec-
tion, and Committees on Character
and Fitness, Professionalism and Ci-
vility, and Civil Procedure and
Courts. Chad spends much of his
extra-circular time in his role as edu-
cation chair for the SBM Negligence
Law Section, coordinating the exten-
sive CLE partnership of the Section
and the American Board of Trial Ad-
vocates- Michigan Chapter. An ac-
complished appellate lawyer, Jennifer
chairs the Medical Malpractice division of the MAJ Amicus Com-
mittee.

Chad and Jennifer
Engelhardt

Both are members of the Washtenaw County Bar Association,
Women Lawyers Association of Michigan, and the Michigan As-
sociation for Justice and Washtenaw Association of Justice, of
which Chad is the immediate past president.

Both have been selected for inclusion in Super Lawyers in the
field of medical malpractice, among other professional honors.
Most notably, Chad was honored with the prestigious Respected
Advocate Award (2023) by the Michigan Defense Trial Counsel
and Lawyer of the Year (Ann Arbor) by Best Lawyers. Jennifer
was a Michigan Lawyers Weekly Women in the Law 2021 Hon-
oree and holds a Martindale Hubbell AV Preeminent Rating.

Recognizing a critical need in our community, Jennifer and Chad
were among the founding members of the Michigan Foundation
for Judicial Refugees. This non-profit foundation provides assis-
tance to displaced judges and their families, with their current
efforts focused on judges displaced from Afghanistan.

Res Ipsa sat down with Jennifer and Chad to ask them about
their busy professional lives.

What jobs did you have before you became an attorney?

Chad spent 12 years in law enforcement, working through col-
lege and law school as a deputy sheriff. This experience taught
him valuable lessons in dealing with people in crisis. It also pro-
vided valuable investigative training. Jennifer’s most interesting
pre-law job was as a production intern for Geraldo Rivera’s day-
time talk show. She also worked at the University of Michigan in
a laboratory, and as a technical writer for an insurance com-

pany.
What area of the law do you like the best and why?
We focus our practice on medical malpractice and wrongful

death cases. We have a shared interest in a collaborative ap-
proach (communication and resolution process) to help pa-

tients and families find answers and compensation, while im-
proving the quality of care in our community. Using this ap-
proach, we try to help patients rebuild trust in the healthcare
system. We also attempt to help the healthcare system
identify and correct root causes and systemic factors that lead
to adverse events and patient harm. This approach is a signifi-
cant departure from traditional litigation models.

What would your second career choice have been if you
had not become a lawyer?

Chad: | went to law school as a terminal degree for a teaching
career, but found | enjoyed practice. | still love being in the
classroom, so teaching law fulltime would be my next career
choice.
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Jen: While my original other choice would have been a medical
professional, now | would want to own a cat café.

Any words of wisdom to pass on to new lawyers?

Find good mentors, become an active member of the legal com-
munity, and always remember that your reputation is your most
valuable asset. Treat every person with respect and be the voice
of calm reason.

What is your favorite movie or book?

Jen and Chad share a favorite movie: Grosse Pointe Blank with
John Cusack. They disagree however on the best
scene, and the best song on the soundtrack. Because Chad
subscribes to a “happy spouse happy house” philosophy, he de-
fers to Jen’s picks.

What are some of your favorite places that you have vis-
ited?

London, Vancouver, and Hawaii together. Australia and New
Zealand for Jen.

What are your favorite local hangouts?

Restaurants: Zingerman’s Roadhouse and Seva. TeaHaus is
awesome for a special sit down.

What’s the greatest gift we can give ourselves?

Forgiveness. Lawyers are human, and humans are imperfect.
We will make mistakes. We will learn from them. But we also
need to forgive ourselves and others.

Why do you choose to be a member of the WCBA? What is
the greatest benefit you have enjoyed as a member?

Being a part of the local legal community is an invaluable pro-
fessional and social experience. We are blessed with a close-
knit legal community and a wonderful bench. The WCBA
promotes diversity, inclusion and professionalism- all of which
are important.

Who has been your greatest mentor?

For both of us, Jennifer’s parents David and Leslie Christensen
are incredible role models, personally and professionally. They
are wonderful, caring, generous people, have built a thriving law
practice, and travel the world seeking new adventures.

Favorite part of your job?

Without a doubt, the incredible impact we can make in helping
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a catastrophically injured person and their family obtain the re-
sources they need to obtain optimal treatment and live a better
quality of life. At the same time, by working collaboratively with
the healthcare system, instead of against it, we are often able
to influence positive changes and drive patient safety initiatives.

What is your favorite productivity hack?

Chad: Asking Jennifer to do the hard work, so long as | keep her
adequately caffeinated.
Jennifer: He’s joking, of course. Mine is caffeine.

What skill would you like to improve on?

Chad: active listening.
Jen: Same.

What are you listening to (music, podcast, audio book ...)?

Much to our teenager’s chagrin, NPR is always playing in the
background at our home and cars.

What causes are you passionate about?

Along with some wonderful friends and colleagues, we are part
of the Foundation for Refugee Judges. When the United States
withdrew from Afghanistan, hundreds of women judges were left
in dire, life-threatening circumstances. The Foundation is dedi-
cated to raising resources and providing assistance to help
these displaced judges as well as others who find themselves
in this position. We are in the process of setting up a
website and will follow-up with the legal community in the near
future.

What’s an essential part of your daily routine?

Regular exercise. Chad is a solid member of the cult of Peloton,
bike, rower, strength training. Jennifer enjoys Pilates and caf-
feine. Both enjoy walks through the west-side of Ann Arbor, the
townships, parks, and trails.




New Members & Member’s Notes
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Welcome to Our New Members!

Attorney Members

Nicole Ajami (P85399) —
Conlin, McKenney & Philbrick, P.C.

Donald Allison — Lakeshore Financial
Lou Ed Danner, 111 (P77854) — Washtenaw County
Rachel Estelle (P77728) — Bank of Ann Arbor

Akiva Goldman (P39518) —
Goldman & Associates Law Firm

Rebecca Marcus-Nicholls (P87680) — Marshall & Melhorn, LLC

Sydney Rushing (P78830) — Rushing Law, PLC

Associate Members

Earla Kabhlila
Mikhaila Langit
Sammantha Kotajarvi
Kelley Parker

Felicia Pollock

Helen Garris, 99, the matriarch of the
partners of the Garris Law Firm in
Ann Arbor, passed away peacefully on
February 13, 2025. She was the wife of
Jack J. Garris, a long-time area attorney
who preceded her in death in 2005.
Our deepest sympathies are with her family.

~SAVE THE DATE~

Golf Scramble 2025
Friday, August 1, 2025

/ \

// 8:30 a.m. — 3:00 p.m. \\

Lake Forest Golf Club

3110 W Ellsworth Rd.

Ann Arbor, Ml 48103

—

Box Lunch provided, cash bar, light dinner, and
awards after the scramble.

We would love to have you join us for our 31st an-
nual golf outing! Enjoy an afternoon of friendly com-
petition and socializing with our judges,your fellow
members, clients and/or other invited guests.

Mulligans, contests, and prizes

AGC Seeks Volunteer Receivers

The Michigan Attorney Grievance Commission seeks li-
censed local attorneys to serve as pro bono volunteer
receivers pursuant to MCR 9.119(G) to assist in liquidat-
ing the practice of lawyers who are incapacitated, de-
ceased, suspended or disbarred. Attorneys who are
interested in serving in this type of capacity should con-
tact:

Rhonda S. Pozehl, Senior Associate Counsel

Attorney Grievance Commission

The Buhl Building

535 Griswold, Suite 1700

Detroit, MI 48226

Phone: (313) 961-6585 « Fax: (313) 961-5819

Web: www.agcmi.org

Spring 2025



PRESIDENT’S MESSAGE

Dear Colleagues,

Time flies while you’re having fun! This letter
serves as my last president’'s message. It has
been an honor serving as the 2024-2025 WCBA
President. | look forward to passing the torch to
Shalini Nangia at the Annual Meeting and Bench-
Bar Conference, when the 2025-2026 slate of of-
ficers will take their oaths.

The Annual Meeting and Bench-Bar will take
place on May 2™ at Travis Pointe Country Club.
As we assemble this edition of Res Ipsa Loquitor,
planning is in full swing. We will enjoy a delicious buffet
lunch. We look forward to welcoming newly elected Supreme
Court Justice Kimberly Thomas as our keynote speaker. As
always, members of our local judiciary will provide useful up-
dates from the courtroom trenches, and the day ends with so-
cializing and refreshments.

Our fiscal year ends on June 30", at which time the new board
will take over. | will continue on the WCBA board for an addi-
tional year as the immediate past president. In that role, | will
chair the nominating committee. Please prepare yourself to
hear from me. Recruiting a board that is diverse, equitable
and inclusive is critical as we navigate today’s waters which
are inarguably hostile to marginalized communities.

By virtue of our education and profession, we are leaders.
Some of us are natural leaders: we are excited to join boards,
run for positions, chair committees, etc. Others are reluctant
leaders: we may be naturally introverted, more comfortable in
the background, or happy simply to practice law.

| submit to you that your approach to leadership roles is irrele-
vant. You are a lawyer, ergo you are a leader. As a leader, in
this moment, you are needed. Your voice, your opinion, and
your experience matters. As the chair of the nominating com-
mittee in the 2025-2026 fiscal year, | will scour our member-
ship roll and seek out new voices for our board. If you are
reading this and feel called to become more involved in the
WCBA, please connect with me.

As | have stated in my reflections in this column and during my
remarks at bar events, the WCBA is at an inflection point. We
are still recovering from pandemic membership attrition. As a
society, we are struggling to find ways to meaningfully con-
nect. Flagging bar event attendance evinces this trend.

Res Ipsa Loquitur

Katherine M.
Sharkey

Therefore, your membership and your engagement
are crucial.

Our judiciary, the rule of law, and our democracy are
under assault. Lawyers are the first responders. The
many successful responses to these assaults have
been through coalitions of attorneys and bar associa-
tions.

On March 26, 2025, the American Bar Association is-
sued a statement in support of the rule of law. In con-
clusion the statement says, “If lawyers do not speak,
who will speak for our judges? Who will protect our
bedrock of justice? If we do not speak now, when will we
speak? Now is the time.”

On April 4, 2025, 504 law firms signed a friend of the court
brief on behalf of Perkins Coie, the first law firm to receive an
executive order attempting to restrain its access to federal
buildings and capacity to represent government contractors.?

These are just two examples of the hundreds of how lawyers,
coming together, are standing up for democracy.

Helen Keller stated, “alone we can do so little; together we can
do so much.” Thanks to the current political climate, we are
seeing firsthand that an active and engaged bar is not a lux-
ury: it is a necessity to a functioning democracy.

The enormous task of preserving our democracy will take
many individuals taking many small actions. Today, | am ask-
ing you to take two small steps: renew your membership to the
WCBA, and, if you are called, connect with me about a leader-
ship role.

Thank you again for the privilege of leading this phenomenal
organization.

Warmly,

Rate

Katherine M. Sharkey
ksharkey@kitchensharkey.com

! Bar organizations’ statement in support of the rule of law
2 More Than 500 Law Firms Back Perkins Coie in Fight With Trump - The
New York Times



https://www.americanbar.org/news/abanews/aba-news-archives/2025/03/bar-organizations-statement-in-support-of-rule-of-law/
https://www.nytimes.com/2025/04/04/business/law-firms-perkins-coie-trump.html
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