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Congratulations to the team of John Owdziej, Annemarie
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the scramble with a score of 62.  The event was held at the
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Banks do not have to keep their

promises to you or your clients, at least

promises not in writing.  As if someone

behind the teller counter needed encour-

agement, Michigan’s statute of frauds ex-

pressly authorizes a bank’s breaking of

unwritten promises.  MCL 566.132(2)

provides, 

An action shall not be brought against
a financial institution to enforce any of
the following promises or commitments of the financial institution

unless the promise or commitment is in writing and signed with an

authorized signature by the financial institution:

(a) A promise or commitment to lend money, grant or extend

credit, or make any other financial accommodation.

(b) A promise or commitment to renew, extend, modify, or

permit a delay in repayment or performance of a loan, extension of

credit, or other financial accommodation.

(c) A promise or commitment to waive a provision of a loan,

extension of credit, or other financial accommodation.

(Emphasis added.)  Michigan courts interpret the statute as pre-

cluding a party "from bringing a claim – no matter its label –

against a financial institution to enforce the terms of an oral prom-

ise[.]"  Crown Tech Park v D&N Bank, FSB, 619 NW2d 66, 72 72

(Mich Ct App 2000).  

Like many others struggling

to save their homes, the homeowner in

Ross v Federal National Mortgage As-

sociation, 2014 US Dist LEXIS 99043

(ED Mich 2014), learned about MCL

566.132(2) the hard way.  Cf Boluch v

JPMorgan Chase Bank, 2015 US Dist

LEXIS 55934, at *1 (ED Mich 2015)

(“The plaintiffs filed a complaint in

state court alleging that the defendants

committed fraud, breach of contract,

and violated Michigan’s foreclosure by

advertisement statute when they foreclosed on the plaintiff’s resi-

dential home mortgage, despite promises to modify their loan.  It is

a familiar story . . . .”).  After losing her job and burning through

her unemployment benefits and tax refund, the homeowner in Ross

sought and apparently received a loan modification from her mort-

gage company.  2014 US Dist LEXIS 99043, at *3.  The loan modi-

fication was not in writing, but appears substantiated by the bank’s

acceptance of the first two modified mortgage payments.  See id.

For reasons unexplained, the bank rejected the third modified pay-

ment, and required the homeowner to resume full monthly pay-

ments.  Id.  Surely to no one’s surprise, she could not do so and

foreclosure proceedings ensued.  Id.  Initiation of the proceedings

allowed the bank to then lawfully refuse funds offered on the

homeowner’s behalf by Michigan’s Hardest Hit Program, and to

eventually take title to her residence at a sheriff’s sale.  Id at *4-5.    

The homeowner then sued the bank on numerous grounds

relating to its failure to honor its agreed upon loan modification,

which would have allowed her to keep her home.  See id at *11-12.

The homeowner’s argument that the bank should be required to

keep its promise fell on deaf ears.  The court summarily dismissed

the case:  “[p]laintiff has neither referred to nor presented the Court

with a written, signed instrument outlining her loan modification. . .

.  Therefore, she cannot bring an action to enforce it.”  Id at *15.  

The irony of MCL 566.132(2) is that it allows banks to

also victimize each other.  In Citimortgage, Inc v FMM Bushnell,

LLC, 2014 Mich App LEXIS 2569, at *2 (Mich Ct App 2014), con-

dominium owners sought to refinance the senior loan on their prop-

erty.  In coming to terms on new financing, the junior lender

verbally agreed to discharge its existing mortgage, accept a new

mortgage, and wait to record the new mortgage until after the new

senior lender recorded its mortgage.  Id at *3.  This would put the

new lender’s lien on the property in the first position and junior

lender’s lien back in the second position.  Id.  Despite its agree-

ment, the junior lender subsequently beat the senior lender to the

register of deeds office and recorded its mortgage first, and then

sold its note to another bank.  Id at *4-5.  

In the lenders’ suit that followed, the court ruled that the

junior lender’s promise was unenforceable under MCL 566.132(2).

Id at *18-20.  Notwithstanding “an abundance of evidence,” includ-

ing internal memoranda and emails, showing that the junior lender

in fact agreed to give the new lender a

senior position, the court found that

none of the evidence was “a promise or

commitment that is itself in writing and

signed.”  Id at *20.  In commentary,

the Citimortgage court emphasized,

“[w]e cannot justify excusing [the new

lender’s] failure to secure a written

subordination agreement . . . .  The par-

ties to the underlying transaction are

sophisticated financial institutions.

Such entities do not engage in hand-

shake transactions.”  Id at *19 n 6.

So, consider yourself forewarned, and understand that this

is merely but one of the banks’ many tricks.  Banks know that they

do not have to honor any promise they make that is not in writing

and signed.  Make certain that you realize this too.

Mr. Sattler is a commercial loan workout/bankruptcy attorney at
Schafer and Weiner, PLLC.  He has an extensive background in
bankruptcy law that includes work for two bankruptcy trustees and
clerkships for four bankruptcy judges.  Mr. Sattler and his family
reside in Saline.  He can be reached at
jsattler@schaferandweiner.com 
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HEY BANK, SAY IT AIN’T SO!

“ Banks do not have to keep 

their promises to you

or your clients, at least 

promises not in writing. ”

Jeffery J. Sattler
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President’s Message

THE IMPORTANCE OF
PRESERVING LEGAL

 DOCUMENTS

The Declaration of Independence will soon fade

away.  Literally.  I was just in Washington, D.C. look-

ing at it at the National Archives, and the ink has faded

to where it is barely legible.  The custodians there say

that in a few years, it will be a blank parchment.  Will

the USA revert back to Britain?  It’s too bad the Found-

ing Fathers couldn’t upload it to the cloud where it would last forever.

Many of us in the practice of law are moving toward “paperless” prac-

tices.  The Federal Courts have had electronic filing since 2005.  The

Washtenaw County Trial Court is getting there, but we have to wait for

the State to allow electronic filing.  In my office, we are scanning old

files and reducing the amount of paper every day.  What would the State

Bar’s rules say about the Declaration of Independence?  Does the original

copy have to be kept for 5 years after the Revolutionary War?  Do we

have to notify The Queen that the paper copy will no longer exist after

we scan it, so she can come get it if she wants it?

WCBA Website:  Have you updated your on-line WCBA profile?

Please check at http://www.washbar.org/ to see how you present under

the “Member Directory.”  You’ll notice that the front page of our website

features randomly rotating WCBA member profiles.  We want to encour-

age members of the public to use our website to find our LRIS service

and other public resources.  As a result, the public will be seeing you

more often through this website.  Eventually, you will be able to edit your

own WCBA profile, but for now you can e-mail the WCBA office and

the staff will do it for you.  Why not write a paragraph or two about you

and your law practice?  Is your own professional website getting enough

hits?  We hope that soon the search engines will recognize that when you

are named on the WCBA website, your own website will get better search

results.

State Bar of Michigan President:  We in the WCBA are very happy

and proud that one of our own, Lori Buiteweg, will be sworn in as Pres-

ident of the State Bar of Michigan, an organization of over 44,000 mem-

bers.  Lori Buiteweg has been President of the WCBA and a very active

and visible lawyer in our community.  We will honor her on September

17th at 5:30 p.m. at the Ann Arbor Brewing Company (in Ypsilanti) at a

fundraiser for the Legal Resource Center, which Lori

was instrumental in setting up 10 years ago.  Lori will

be sworn in as President of the State Bar of Michigan

October 8th during the Annual Meeting in Novi.

Allan Grossman:  I sadly mourn the passing of Allan

Grossman, who was everything an attorney should be.

Saline’s City Attorney for 52 years, he was ethical,

thorough and knowledgeable.  The “Dean of City At-

torneys” in Michigan, he received many awards, in-

cluding Saline’s Lifetime Achievement Award in 2000,

and in 2003, he was awarded the Distinguished Attor-

ney Award by the Michigan Association of Municipal Attorneys.  He

helped me out when I was a young attorney; he was always easy to work

with.  He was a real gentleman, and he will be greatly missed.

WCBA Volunteer Opportunity:  Thanks to Paul Fessler and James

Fraser for organizing the WCBA Golf Outing for many years.  This

year’s event on August 7th at the Ypsilanti Polo Fields was another big

success with 15 teams.   Paul and James have made a great contribution

to the WCBA and their leadership in this event will be missed. They are

stepping down and we need someone new to take over – Paul and James

would be happy to pass on their knowledge.  The WCBA Golf Outing

has been fun and a great opportunity to spend time with our fellow

lawyers and judges, and it is in a prime position to continue as a success-

ful event for the WCBA.  Please contact me if you are interested in taking

over from Paul and James.  I’m sure you can put them down as the first

to register for next year’s Golf Outing.

Getting the news your practice needs on the WCBA website:  Do you

know about the new Washtenaw Trial Court Clerk’s Office hours?  Do

you know what’s happening on Constitution Day (September 17)?  Do

you know the next State Bar of Michigan President is from Washtenaw

County?  This news and more can be found on our website.  Check it

often; keep it on your desktop.  http://www.washbar.org/

Greg
Greg Dodd, WCBA President

www.gregoryldodd.com
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Where did you get your law degree?
I received my law degree from Thomas M. Cooley 
Law School in Lansing, Michigan.  

What did you do before you became an attorney? 
Before I went to law school, I worked for Northwest 
Airlines (now Delta) as a flight attendant.  During that 
time, I was also a union representative for the flight at-
tendants and was chairperson for the Detroit base for 
several years.

Tell us a little about your family.
My husband Dan and I have been married for 32 years, 
and we have four children.  Dan has been a pilot for 
Delta Airlines for 36 years.  The two things I love the 
most about Dan are his ability to make me laugh and he 
is the best father on the face of the earth.  He always 
puts his family and our kids first.  I am very proud of 
all of my children.  My oldest daughter works and 
lives in Baltimore for a big laboratory based in Califor-
nia.  My youngest daughter attends Western Michigan 
University and is working on her PhD in psychology, 
my oldest son graduated from Central Michigan Uni-
versity last year and is now working in Atlanta, and my 
youngest son is a student at Michigan State University.

What is the biggest challenge facing you as an attorney today?
Adapting to rapidly changing technology and integrat-
ing it into my practice. 

What would your second career choice have been if you had

not become a lawyer?
If I had not become a lawyer, I would have become a 
teacher. 

What would your second career

choice have been if you had not become a lawyer?
I advise new lawyers to ask a lot of questions, find a 
mentor, and participate in continuing education seminars. 

What is your favorite movie?
A Walk in the Clouds.

What is your idea of a perfect day off?
Relaxing at home with my family. 

Do you travel?
Not as often as I would like. 

Where are some of your favorite places?
San Diego, the Jersey Shore (Long Beach Island), 
Rome, and my back yard. 

When you have a little extra money, where do you like

to spend it?

On travel or in my garden.

What person or persons, living or dead, real or fictional, would
you like to have dinner with and why?

I would like to have dinner with my grandparents.  I 
was lucky to have grandparents who were kind, loving, 
had interesting things to say, and were funny.  They 
passed away several years ago, and I miss them.  Din-
ner with my grandparents, talking and laughing with 
them again would be great!

Why do you choose to be a member of the WCBA?  What is the
greatest benefit you have enjoyed as a member?

I have met many wonderful people through the 
WCBA.  Several have become friends.  In addition, the 
events are fun, educational, and provide a great oppor
tunity to network. 
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Kymberlie London graduated cum laude from Thomas M. Cooley Law School where she was a member of
the Thomas M. Cooley Law Review, participated in Moot Court, and interned for the Washtenaw County Public
Defender Clinic and the Cooley Innocence Project.  She continued to work for the Cooley Innocence Project under
a federal grant after she completed law school.  Ms. London is currently an associate with Hamilton, Judge,
Schroer, & Steingold, PLC in Ann Arbor, Michigan and practices family law, probate, and estate planning. 

&Answered
Asked

KYMBERLIE LONDON

THANK YOU
to those that continue to support the WCBA by contributing to the

WCBA Donations Fund for community service, law library, and technology improvements!
John Barr – Barr, Anhut & Associates, P.C.
Susan V. Brown – Susan V. Brown, PLC
David Christensen – Christensen Law
Daniel C. Cramer – Cramer, Minock & Sweeney, P.L.C.
Joseph Cunningham – Joseph Cunningham, JD, CPA, P.C.
Georgette E. David
Elizabeth Drolet – EPD Law, P.C.
Daniel DuChene – Barr, Anhut & Associates, P.C.
Dykema Gossett, PLLC
Peter Falkenstein
Peter Flintoft – Keusch Flintoft, P.C.
Stephen Galgan – Galgan Law, PLLC
Hon. John A. Hohman, Jr.
Nik Lulgjuraj – Nik Lulgjuraj, PLC
Michael Malley – Michael P. Malley, PLC

Amy Morrissey – Westerman & Associates, P.C.
Amanda Murray – Bassett & Associates, PLLC
Benjamin Muth – Muth Law, P.C.
John Owdziej – Law Office of John B. Owdziej
Kathleen Poelker – Kathleen M. Poelker, PLLC
Juliet Pressel – Bassett & Associates, PLLC
Keith Preston – Huron Valley Law Associates, P.C.
Lisa Perry Rowe – LMPerry Law
Luke Schmerberg – Schmerberg Law 
Joseph Spiegel – Joseph H. Spiegel, PLLC
Sheldon J. Stark – Mediator and Arbitrator
Suzanne Stephan
Michele Weipert-Winter – Law Offices of Weipert-Winter
Susan Zale – Zale Law, PLLC
Zena Zumeta – Mediation Training & Consultation Institute
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DEPUTIZED FUNDRAISING

When charities prepare to send volunteers out

to accomplish their charitable purposes, they often

require the volunteers to pay all or part of the

money required to cover their own participation –

food, lodging, travel expenses, etc.  Volunteers nat-

urally tend to turn to friends and family to raise

these funds.  This is often called “deputized

fundraising,” and involves the volunteer soliciting

on behalf of the organization.  (Please note that this

article will focus on unpaid volunteers working on

short-term projects or missions for a charity; some organiza-

tions also use deputized fundraising to generate all or part of

the salaries of paid staff.  This latter practice raises issues be-

yond the scope of this article.) 

The solicitation is more attractive to many donors if they can

receive a charitable deduction for their contributions.  However,

donors cannot deduct contributions given directly to the volun-

teer for his or her expenses.  For a donation to be deductible, it

must be made “to or for the use of” a “qualified organization”

-- generally one that the IRS has recognized as described in In-

ternal Revenue Code Section (IRC) § 501(c)(3).  IRC §170(a).

However, the donor may not merely use the charity as a “con-

duit” to pass the gift through to the volunteer.  For example, if

your grandson is going on a mission trip, and you want to help

support him, you cannot get a deduction for a gift given to the

sponsoring church with an agreement that it must be used to

defray your grandson’s expenses.  This is an impermissible

form of “earmarking,” and it will disqualify the charitable de-

duction for the gift.  More significantly, it can also endanger

the charitable status of the organization, since the IRS has held

that conduit organizations do not qualify as exempt organiza-

tions under IRC § 501(c)(3).

How does an organization ensure deductibility, while at the

same time allowing the donor to support a specific individual?

In order for the gift to be eligible for a deduction, the charity

must have full  control of the donated funds, and discretion as

to their use, to  ensure they  will  be  used  to  carry  out  the  or-

ganization’s  exempt  purposes. 

The IRS will look at various factors to determine if the or-

ganization retains sufficient discretion and control.  The most

relevant of these with regard to short-term volunteers are:  1)

control by the governing body of donated funds through a

budgetary process; 2) consistent exercise by the organization’s

governing body of responsibility for establishing, reviewing

and monitoring the programs and policies of the organization;

and 3) regular communication to donors of the organization’s

full control and discretion over all its programs and funds

through such means as newsletters, solicitation literature, and

donor receipts.   (Presumably adding this information on the

organization’s website would be helpful as well,

though this is not mentioned in the relevant IRS

guidance, possibly because it predates widespread

use of the internet.) 

This third factor is especially important since the

volunteer often approaches potential donors on his

or her own, and might not deliver a message con-

sistent with the organization’s policies.  The IRS

has formally indicated that the following language

in solicitations will help show that the donee has

exercised the necessary control over contributions, that the

donor has notice that the donee has the necessary discretion and

control, and that the donor intends that the donee be the actual

recipient of the donation:  “Contributions are solicited with the

understanding that the donee organization has complete discre-

tion and control over the use of all donated funds.”  It would

also be a good idea to make it clear in writing to donors that

funds will not be returned if the particular project on which the

volunteer will work is cancelled or if the particular volunteer

that the donor wishes to support does not participate in the pro-

gram.  The organization should review its solicitation materials

and communications to ensure that the message on the donor

receipt is not contradicted by other statements made by or on

behalf of the organization.

Following the simple guidelines outlined above will make

volunteers better able to raise needed support for worthwhile

projects and will allow donors to still obtain a charitable de-

duction for their contributions.

Cevin Taylor is the founder of Taylor Legal, P.C.  His practice
focuses on nonprofit and tax-exempt organizations, as well as
estate planning, real property, and business law.  Among his
clients are public charities and private foundations, as well as
trade and fraternal organizations.  He serves on the board of
Hope Clinic International, which leads medical mission trips
to Nicaragua.  Prior to entering private practice, he worked as
an attorney at the Michigan Court of Appeals in Detroit.  He
lives in Superior Township with his wife and three children.  

Cevin Taylor

ab



9Res Ipsa Loquitur

Many lawyers, especially solo practitioners, find it advanta-

geous to share office space with others—either lawyers or indi-

viduals not engaged in the law business. Overhead expenses,

such as receptionists, meeting rooms, libraries, copy machines,

etc. can be reduced if these expenses are shared with others.

There are ethics considerations for lawyers who choose to "of-

fice share" with others. Although office sharing is not prohibited

under ethics rules, considerable care must be exercised to avoid

ethics problems.

When sharing office space with another lawyer, a lawyer must

diligently protect the independence of the practices. Each firm

should have its own telephone line and the phones may not be

answered as "Lawyer A and B" when the two lawyers are not ac-

tually practicing together. CI-1045, CI-1047 and MRPC 7.1.

Lawyers having separate businesses may not use joint letterhead

and the signs outside the building should also not lead potential

clients to believe that the lawyers are practicing together in an

association. CI-1179.

Unassociated office sharers must have procedures in place to

ensure compliance with ethics rules. First, lawyers should take

affirmative steps to preserve the confidences and secrets of

clients. MRPC 1.6. Confidential files of one lawyer may not be

accessible by other office sharers and must be securely stored to

maintain all confidences. This usually involves locking the files

when the lawyer is not present in the office.

Second, the lawyer must accurately communicate the lawyer's

status. No advertisement, sign or telephone should be estab-

lished in any way that would lead a potential client to believe

that the lawyer is in a partnership, is "associated," or is "affili-

ated" with the other lawyer(s) sharing office space.

Third, the lawyer should make sure that there is no improper

solicitation of clients or referrals of business to or from other in-

dependent occupants of the office. MRPC 7.2(c) and 7.3. A

lawyer must also take care to exercise independent professional

judgment regarding the legal representation and not be influ-

enced by the office sharing status. MRPC 5.4(c).

Unassociated lawyers who share office space are also faced

with issues of disqualification and conflict of interest when deal-

ing with clients whose adversaries are represented by another of-

fice sharer. As long as office sharers are truly independent

entities and all confidences and secrets are protected, there is no

per se conflict of interest by sharing office space. MRPC 1.7, 1.9

and 1.10(a). However, if the unassociated lawyers regularly

"cover" for each other or if they frequently appear as co-counsel,

conflict of interest disqualification may be unavoidable.

In RI-249, three lawyers were practicing separately under their

individual names but shared office space, the services of a recep-

tionist, a fax line and secretaries. They maintained separate tele-

phone numbers. The Ethics Committee opined that the sharing

of a fax line may compromise confidentiality and found that

practice to be unethical. With that modification, however, the

committee opined that when one office sharer has a conflict of

interest prohibiting representation of a private client, the conflict

is not per se imputed to other office sharers.

If a lawyer is ultimately disqualified from acting as trial coun-

sel for a client, another lawyer who is an office sharer with the

original attorney is not disqualified from acting as subsequent

counsel, provided that the new counsel is not independently dis-

qualified from acting as counsel under MRPC 1.7 or 1.9. See RI-

299.

Although even more problematic, lawyers are not ethically

prohibited from sharing office space with a nonlaw business. In

that situation, issues of confidentiality are even more trouble-

some. In addition to the separation of files, extra care must be

taken to convey to the public that the law business is not affili-

ated with the nonlaw business in any way. For example, a con-

ference room used by the nonlaw business should not also be the

law library for the lawyer. See RI-118. File retention procedures

should also be firmly in place to avoid the possibility that indi-

viduals associated with the nonlaw business would have any ac-

cess to law files.

In some cases, a lawyer may share space with the lawyer's

own nonlaw business. For example, a lawyer may also operate

as a licensed real estate agent or may operate an insurance busi-

ness. A lawyer may share office space with the lawyer's nonlaw

business, as long as the businesses are segregated, client confi-

dences are protected, and public communications about each

business entity are clear and do not create unjustified expecta-

tions about the results which can be achieved. See RI-135. The

same conditions, if in place, would also allow a lawyer to share

office space with a nonlaw business operated by the lawyer's

spouse. RI-206.

A lawyer also engaged in another occupation must take care

not to allow the representation of the lawyer's clients to be mate-

rially limited by the lawyer's nonlegal business interests. See

MRPC 1.7(b) and RI-135. When a lawyer also operates a non-

law business at the same office site, the risk of a claim for an

improper "referral" to the nonlaw business increases.

Therefore, lawyers who decide to share office space with other

lawyers or nonlaw businesses must carefully consider the ethics

requirements for doing so. As long as ethical guidelines are ad-

hered to, however, office sharing arrangements can be both ethi-

cal and cost effective.

Reprinted from the State Bar of Michigan’s Ethics Articles

page with permission .  The Honorable Thomas K. Byerley is

the Chief Judge for the Probate, Circuit, and District Courts for

Eaton County, Michigan.  He has served as Probate Judge in

Eaton County since April 2010.  Before taking the bench, he

practiced law with an Okemos law firm.  Prior to joining that

law firm, Judge Byerley spent ten years at the State Bar of

Michigan, where he served as Ethics Counsel for all lawyers and

judges in the State of Michigan. 

ab

LAWYERS SHARING OFFICE SPACE
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Storytelling conveys legal
advice in a way that “infor-
mation dissemination” does
not.  Here are some of my
“go to” stories when I seek to
persuade clients to consider
(or abandon) a certain
course of action.

STORY #1:
Third Party Contributors.

Spike Lee, director of the film “X,”
brought in an expert in Islamic stud-
ies to assist in making certain
scenes more authentic.  The
scholar selected certain prayers
and religious objects, and wrote a
few lines of dialog.  There was no
written contract addressing owner-
ship of copyright.  The expert later sued, claiming to be
a co-author of the entire film.  (Under U.S copyright law,
co-authors each owns 100% of the copyright unless a
contract states otherwise.)  Mr. Lee, like our clients,
might have relied on the integrity of the person with
whom he was dealing, or assumed someone else on
his team was taking care of the contracts.  Aal-
muhammed v. Lee, 202 F. 3d 1227 (9th Cir. 2000). 
Lesson #1:  Unless all participants are W-2 employees,
everyone who participates in the creation of a work of
authorship should sign an IP ownership agreement.
This applies whether the creative work is a Hollywood
film or is a client’s new web site, a game, a book, a mu-
sical work, a play – any creative work.  Even when you
win, it can be expensive.

STORY #2:  
Working with Technicians. 

The White Stripes hired an
engineer to record and mix
their CD.  They were sur-
prised to learn that he consid-
ered his contributions to be
creative/expressive and not
merely technical (copyright law protects expression, not
functionality).  He claimed to be a co-author of the

sound recordings and entitled to royalties.  Diamond v.
Gillis, 357 F.Supp.2d 1003 (E.D. MI 2005). 

Lesson #2:  Never assume that contractor services
are devoid of content protected by some intellectual
property doctrine.  A contractor may believe they con-
tributed some artistry and made the work more expres-
sive.  In some circumstances, they may also assert they
improved your product and they own the patentable in-
vention they have embodied in it.  Without a signed
agreement, these disputes are almost inevitable.

STORY #3:
Choosing a Brand.

Pepsi launched a new
frozen beverage under
the trademark POLAR
SHOCK.  Polar Corp. sued, relying on
its registration of POLAR for “drinking
water, iced teas, seltzer waters, various carbonated
sodas, and fruit and seltzer blended beverages” and its
use of the mark for 100 years.  The court noted similari-
ties such as the brands themselves (POLAR SHOCK
and POLAR), graphic design of the lettering, type of
products, trade channels, and target customers.  Pep-
sico was enjoined from using the mark and required to
remove the product from the shelves of existing retail-
ers.  Polar Corp. v. Pepsico, Inc., 789 F. Supp. 2d 219
(D. Mass. 2011). 

Lesson #3:  The question is NOT whether there is
some difference between two marks.  It is whether one
mark is likely to cause confusion with another.  There
are a dozen relevant factors, rules of thumb and legal
presumptions.  Courts have enjoined uses of a mark
where consumer surveys reveal “only” a 10% likelihood
of confusion.  Rebranding is painful and expensive, and
can result in some loss of goodwill. 

STORY # 4: 
Product Claims.    

The Minute Maid label promi-
nently featured images of
pomegranates and blueberries
and the statement “Pomegran-
ate blueberry flavored blend of
five juices.”  The product is 0.3% pomegranate juice

TOM PETTY SHOULD BE ASHAMED OF HIMSELF:
LESSONS FROM THOSE WHO LEARNED THE HARD WAY
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and 0.2% blueberry juice.  Pom Wonderful’s product is
100% pomegranate and blueberry juices.  It declared
that MM’s label was false and deceptive, and that con-
sumers would think the product had more pomegranate
than it really did.  The Supreme Court ruled that Pom
has a cause of action against MM under the U.S. Food
and Drug Administration approved MM’s label.  Pom
Wonderful, LLC v. The Coca-Cola Co., 134 S. Ct. 2228
(2014).

Lesson #4:  Hypertechnicalities are a slender reed on
which to rest your legal position.  A statement on a
label, in product brochures, on a web site, in social
media, in a press release, can be technically true but
still misleading, and approval by one federal agency
may not immunize the client from claims by a competi-
tor.  

STORY #5: It is not “Stealing” if You Give it Away. 

Fail Safe disclosed
technical and
strategic informa-
tion to A.O. Smith.
FS never con-
firmed in writing or orally that its information was confi-
dential, and signed a one-way nondisclosure agreement
that protected AOS.  AOS used FS information to create
a new product for AOS.  The court ruled that a company
failing to take reasonable measures to maintain the
confidentiality of information cannot rely on claims of
unjust enrichment or trade secret.  Fail-Safe LLC v. A.O.
Smith Corp., No. 11-1354 (7th Cir. Mar. 29, 2012).
Lesson #5:  If the client does not act as if the informa-
tion is confidential the court will not do it for them.
There are so many things clients can do, from marking
documents with proprietary notices, including trade se-
cret language in its communications, not signing one-
way NDAs, limiting access, and requiring NDAs. 

STORY #6:  Tom Petty Won’t Back Down.

Sam Smith’s award-winning heartbreaker “Stay With
Me” is alleged to contain 6 notes “copied” from Tom
Petty’s “Won’t Back Down.”  What is an up-and-coming

young singer songwriter like Smith to do when a leg-
endary lion like Petty asserts that his notes made their
way into Smith’s head?  He settles.  Petty got credit as
an author and 12% of the royalties from the song.

Lesson #6:  U.S.
copyright law is a
mess in many ways,
but none more so
than music.  The les-
son for our emerging
songwriters?  Go into a cave and do not listen to any
music for 50 years.  Get insurance for copyright in-
fringement and plagiarism.  The potential plaintiffs are
egotistical, their managers and labels are greedy, and
many courts, including the Sixth Circuit in Bridgeport
Music, Inc., et al. v. Dimension Films, 383 F.3d 390 (6th
Cir. 2004), rehearing granted in part and opinion
amended, 401 F.3d 647 (6th Cir. 2004), have created
bad law. 

_____________________  
http://1.bp.blogspot.com/-rlE3DlrADWo/UwEgHyqMrBI/AAAAAAAAC_c/2jY-
OrWrH5iY/s1600/Malcolm+X.jpg
      
http://ecx.images-amazon.com/images/I/51MP4697SML.jpg
http://www.applebaumid.com/case_details.php?id=60
The lower court decision in Bridgeport was well analyzed and grounded in
core copyright principles. Bridgeport Music, Inc., et al. v. Dimension Films,
230 F. Supp. 2d 830 (M.D.Tenn. 2002).  Too bad it was reversed on appeal.
http://www.huffingtonpost.com/2015/02/07/funny-or-die-tom-petty-sam-
smith_n_6633780.html;
https://consequenceofsound.files.wordpress.com/2015/01/screen-shot-2015-
01-25-at-9-45-39-pm.png?w=807
_____________________________

Susan M. Kornfield is chair of the Intellectual Property
Practice Group at Bodman PLC.  She teaches “Intellec-
tual Property Practice” at the University of Michigan
Law School and is a regular speaker at continuing legal
education conferences.  Susan is a certified mediator
focusing on intellectual property disputes.  In 2014, she
received the Robert Cummiskey award from the State
Bar of Michigan for 32 years of pro bono legal services.

y.   
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2015-2016 ELECTED BOARD

Congratulations!

Elizabeth A. Kitchen-Troop
President Elect

K. Orlando Simón
Vice President

Elizabeth C. Jolliffe
Treasurer 

Mark W. Jane
Secretary

Matthew T. Jane 
Immediate Past President

Rebecca E. Shiemke
Director at Large

W. Daniel Troyka
Director at Large

Paul C. Fessler
Director at Large

Gregory L. Dodd
President

Mag. M. Colleen Currie
Director at Large

September/ October 2015
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Washtenaw County Bar Association

2015-2016 Committee Chairs

Committee Name Committee Chair or Co-Chairs Phone Number E-Mail Address

Awards John Reiser (734)222-6639 reiserj@ewashtenaw.org
U. Ashwin Patel (734)763-9920 uapatel@umich.edu

Bar Revue Gregory Dodd (734)487-2611 greg@gdoddlaw.com
John Reiser (734)222-6639 reiserj@ewashtenaw.org
K. Orlando Simon (734)763-9920 kosimon@umich.edu

Community Liaison Rosemary Frenza Chudnof (734)769-0209 rosemary@jfsannarbor.org
Rodrick Green (313)965-5770 rodgreen2451@yahoo.com

Friend of the Court
Liaison Jennifer Lawrence (734)663-0555 jenlaw26@hotmail.com

Katherine Sharkey (734)994-3000 ksharkey@nsssb.com

Golf Outing James Fraser (734)369-6448 jfraser@fraserlegal.com
Paul Fessler (734)369-6648 paul@fesserlaw.com

Judiciary James Carty (734)930-2484 jcarty@bodmanlaw.com
S. Joy Gaines (734)222-6970 gainesj@ewashtenaw.org

Law & Justice Fund
(formerly Foundation) Bradley MeLampy (734)761-9000 melampy@cmplaw.com

Library Robert Magill (734)995-2500 bmagill@magillrumsey.com

LRIS David Cahill (734)769-0753 cahilld@comcast.net

Walter Hamilton (734)769-7503 whamilton@a2mich.com

Modest Means Elizabeth Kitchen-Troop (734)302-7274 ekitchen@klinelegalgroup.com

Nominating Matthew Jane (734)761-3780 mjane@bodmanlaw.com

Public Service &
Pro Bono Tracy Van den Bergh (734)665-6181 tracyv@Isscm.org

Katherine Sharkey (734)994-3000 ksharkey@nsssb.com
Race, Gender & Ethnic 
Bias Awareness Parisa Ghazaeri (734)994-1077 Parisa.Ghazaeri@FinkValvoLaw.com

Rebekah Page-Gourley (734)647-3987 rebekahp@icle.org

Res Ipsa Loquitur Mag. M. Colleen Currie (734)794-6764

Technology Gregory Dodd (734)487-2611 greg@gdoddlaw.com
Randy Musbach (734)475-5900 musbach@randymusbach.com



15Res Ipsa Loquitur

Washtenaw County Bar Association

2015-2106 Section Chairs

Section Name Section Chair or Co-Chairs Phone Number E-Mail Address

ADR Joe Basta (734)429-0796 jcbasta@yahoo.com
Cynthia Evans (734)372-7115 cevans@cjevanslaw.com

Bankruptcy Law Jeffrey Bennett (734)794-4789 jeff@jeffbennettlaw.com
Jeffery Sattler (248)540-3340 jsattler@schaferandweiner.com

Business Law Ravi Nigam (734)997-0494 ravi@nigamlaw.com
Ashish Joshi (734)327-5030 a.joshi@lorandoslaw.com

Criminal Law Jonathan Paul (248)348-0496 jonathan@kellykellylaw.com
Philip Jacques (734)997-0870 phil@simongeherin.com

Estate Planning, 
Probate Trust Law Jeffery Hall (734)260-2003 jeffhall.law@gmail.com

Elizabeth Graziano (734)769-7500 attyliz@a2mich.com

Family Law Shalini Nangia (734)222-4476 snangia@jaffelaw.com
Dan Ferency (734)677-0776 dferency@faupelpc.net

Federal Practice Samantha Galecki (734)668-8990 galecki@millercanfield.com
Mike Colasanti (734)930-2489 mcolasanti@bodmanlaw.com

Immigration Law Heather Garvock (248)519-9900 heather.garvock@ellisporter.com
Nicole Mackmiller (734)482-7012 nmackmiller@manchester-associates.com

Intellectual
Property Law Tom Oldakowski (734)837-6810 tom@hvlegalgroup.com

David McDaniel (734)222-4776 dmcdaniel@jaffelaw.com

LGBTQ Rights Angie Martell (734)369-2331 angie@iglesiamartell.com
S. Kerene Moore (734)665-6181 skmoore@Isscm.org

Labor & 
Employment Law Nick Roumel (734)663-7550 nroumel@nachtlaw.com

Noah Hurwitz (734)214-7617 nhurwitz@dykema.com
David Blanchard (734)929-4313 blanchard@bwlawonline.com

New Lawyers* Benjamin Muth (734)481-8800 benjamin@andrewmuthlaw.com
Samuel Bernstein (734)883-9584 bernstein@arborypsilaw.com

Real Estate & 
Environmental Law Patrick McVeigh (734)665-6103 pmcveigh@libertytitle.com

Charles Hoffman (231)627-4249 cgh.reallaw@gmail.com

Solo and Small
Firm Practice Kym London (734)769-7500 londonkym@gmail.com

Melissa Epstein (734)221-0308 mepstein@epsteinlegalservices.com

Tax Law Andrew Stumpff (734)995-3110 stumpff@butzel.com
Liam Healy (734)662-0222 liam@fw-pc.com

Trial Practice Dan Troyka (734)761-9000 troyka@cmplaw.com
Robert Avers (734)623-1672 ravers@dickinsonwright.com

*The New Lawyers Section is open without charge to lawyers in practice less than ten years.
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Congratulations 
to the Winners of our 

2015 Golf Outing

1st Place Team
John Owdziej
Reid McCarthy 
Hon. John Hohman
Annemarie Hohman

Closest to the pin: 
Marsha Kraycir 
Robert Barnett

Longest drive:
Marsha Kraycir 
Robert Barnett

Special Thanks to the Sponsors of our
2015 Golf Outing

Hole Sponsors
Bodman PLC, Attorneys & Counselors

Dykema
FindLaw, a Thomson Reuters Business

Hanson Reporting & Videoconferencing
Law Office of Garris, Garris, Garris & Garris, P.C.

Miller & Associates, P.C.
Washtenaw County Legal News 

Yeo & Yeo, CPAs & Business Consultants

Clubhouse Sponsors
FindLaw, a Thomson Reuters Business

Fox Hills Golf & Banquet Center
Lake Forest Golf Club

Miles of Golf
Paul Goebel Group

Polo Fields Golf & Country Club - Washtenaw
Record Copy Services
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The Michigan Children’s Law Center, a non-profit 501(c)(3) corpora-

tion, which provides legal services to children in the Wayne County Juve-

nile Court, sponsored a presentation, “What To Do When Stopped by the

Police”, at Henry Ford High School in Detroit, Michigan on Thursday, May

28, 2015.  The presentation was suggested, planned and facilitated by crim-

inal defense attorney Robyn L. McCoy, an attorney with the Michigan

Children’s Law Center.  Attorney McCoy’s mission is to facilitate programs

which enable law enforcement officials, prosecutors and defense attorneys

to engage with the youth and people in the community at large about what

is and is not the proper way to engage with the police as well as helping to

protect lives and safeguarding everyone’s rights.  Ms. McCoy has also fa-

cilitated two similar programs in Washtenaw County, one at New Hope

Baptist Church in Ann Arbor and one at Ypsilanti High School.  On June

13, 2015, Ms. McCoy discussed this program at the Michigan State Bar

Leadership Conference on Mackinac Island.  

The Panelists for the presentation at Henry Ford High School on May

28, 2015 included Detroit Police Commander Todd Bettison, Detroit Police

Detective Brian Fountain, Wayne State University Police Officer Brian

Williams, U.S. Attorney Barbara L. McQuade, the Honorable Deborah

Thomas and MCLC attorney Troy Tipton.   The welcome was given by

Henry Ford High School outgoing Principal Yvonne Lewis, incoming Prin-

cipal Kristen Woods-Helms, Dr. Horace Williams of Henry Ford High

School and Tyrone E. Winfrey acting Ombudsman for the Educational

Achievement Authority of Michigan.  Remarks were given to the Henry

Ford High School students by Fred Gruber, the Executive Director of the

Michigan Children’s Law Center, the Honorable Robert J. Colombo, Jr.,

Chief Judge of the Third Circuit Court and Richard Smart, Deputy Court

Administrator of the Wayne County Juvenile Court.   MCLC attorney

Lynda White and Henry Ford High School Valedictorian Josh Davis intro-

duced the panelists and MCLC attorneys Eleanor Rabior and Robyn L.

McCoy moderated the panel discussion with the 300 Henry Ford High

School students who were present.  

The presentation was videotaped and can be viewed at the following

YouTube link: 

What to Do When Stopped by Police: https://youtu.be/p8v-hKGfX4k.

Article written by Attorney Robyn L. McCoy

WHAT TO DO WHEN STOPPED BY POLICE
BY ROBYN MCCOY

Front Row, Left to Right: Deputy Court Ad-

ministrator of the Wayne County Juvenile Court

Richard Smart, MCLC Attorney Eleanor Ra-

bior, MCLC Attorney Lynda White, Outgoing

Principal Yvonne Lewis, Executive Director of

the Michigan Children's Law Center Fred Gru-

ber, MCLC Attorney Robyn L. McCoy, Detroit

Police Commander Todd Bettison, US Attorney

Barbara McQuade.

Back Row, Left to Right: Honorable Robert J.

Colombo Jr., Chief Judge of the Third Circuit

Court, MCLC Attorney Troy Tipton, Incoming

Principal Kristen Woods-Helms, Detroit Police

Detective Brian Fountain, Henry Ford Valedicto-

rian Josh Davis, Dr. Horace Williams of Henry

Ford High School, Honorable Judge Deborah

Thomas of the Third Circuit Court, Tyrone E.

Winfrey, Acting Ombudsman for the Educa-

tional Achievement Authority of Michigan.

Photo taken by Chris Rabior 

For the most up-to-date calendar, 
visit our website at www.washbar.org

If you are interested in presenting at any section meeting,
please feel free to contact the chairs.  

Thank you!

SEPTEMBER
September 3 – Thursday
EC Meeting
Noon – WCBA Office

September 17 – Thursday 
Constitution Day

September 17 – Thursday
Board Meeting
Noon – 200 N. Main, Lower

Level

September 17 – Thursday
LRC Fundraiser
Arbor Brewing Company,

Ypsilanti

September 24 – Thursday
Sections & Committees Chairs

Meeting
200 N. Main, Lower Level

September 29 – Monday
Probate Court Training CLE
8:45 – 4:30, LRC,
4135 Washtenaw

OCTOBER

October 1 – Thursday
EC Meeting
Noon – WCBA Office

October 7-9, Wednesday -
Friday

State Bar Annual Meeting – Novi

October 16 – Friday
Same-Sex Marriage CLE
Noon – 3:00, Ann Arbor City Club

October 20 – Tuesday
Bias Awareness VHBA Luncheon
Noon – 200 N. Main, Lower Level

October 21 – Wednesday
ENPACT Luncheon
Noon – 1:30, LRC, Room A
4135 Washtenaw Ave.

October 22 – Thursday
Bias Awareness Dinner
5:30 - 8:00 p.m. TBD

HOLIDAYS
September 4 – Friday
14B Furlough Day – Closed
All other courts open

September 7 – Monday
Labor Day
All Courts Closed

October 12 – Monday
Columbus Day
Trial Court, 14A, 14B Courts

Closed

CALENDAR
ab
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NEW MEMBERS

NEW MEMBERS AND CHANGES

GERALD LAWRENCE ABEN
P73596
Dykema Gossett PLLC
2723 S. State Street, Suite 400
Ann Arbor, MI  48104
phone: 734-214-7648
e-mail: gaben@dykema.com

JUSTIN BAGDADY
P79764
Bodman PLC
201 S. Division St., Suite 400
Ann Arbor, MI  48104
phone: 734-930-2727
e-mail:

jbagdady@bodmanlaw.com

BRANDON MICHAEL BIGGS
P79722
phone: 321-848-8750
e-mail: bbiggsjd@gmail.com

GISELE BIGRAS
P79684
P.O. Box 2676
Belleville, MI  48112
e-mail: giseleb11@gmail.com

JACOB K. DANZIGER
P78634
Schiff Hardin LLP
350 S. Main Street, Suite 210
Ann Arbor, MI  48104
phone: 734-222-1516
e-mail:

jdanziger@schiffhardin.com

ELIZABETH DORNIK
P79420
phone: 815-303-1715
e-mail: eadornik@gmail.com

JENNIFER A. ENGELHARDT
P64993
Goethel Engelhardt, PLLC
3049 Miller Road
Ann Arbor, MI  48103
phone: 734-769-6838
e-mail: jennifer@cmtjustice.com

ANTHONY J. FRASCA
P78728
Dykema Gossett PLLC
2723 S. State Street, Suite 400
Ann Arbor, MI  48104
phone: 734-214-7614
e-mail: afrasca@dykema.com

CHARLES G. HOFFMAN
P28464
Charles G. Hoffman, P.C.
117 N. First Street, Suite 104
Ann Arbor, MI  48104
phone: 231-627-4249
e-mail: cgh.reallaw@gmail.com

HON. JOHN A. HOHMAN, JR.
P33143
350 S. Main Street
Ann Arbor, MI  48104
phone: 734-790-5169
e-mail: jahohman88@gmail.com

MATTHEW KENNISON
P79653
Schiff Hardin LLP
350 S. Main Street, Suite 210
Ann Arbor, MI  48104
phone: 734-222-1522
email:

mkennison@schiffhardin.com

MICHAEL KIEHNE
P77995
Michigan Poverty Law Program
220 E. Huron Street, Suite 600A
Ann Arbor, MI  48104
phone: 734-998-6100
e-mail: mkiehne@mplp.org

ADAM M. LINKNER
P78784
Hooper, Hathaway, Price, Beuche

& Wallace, P.C.
126 S. Main Street
Ann Arbor, MI  48104
phone: 734-662-4426
e-mail:
alinkner@hooperhathaway.com

JOSEPH X. MICHAELS
P79084
Nacht Law
101 N. Main St., Suite 555
Ann Arbor, MI  48104
phone: 734-663-7550
e-mail: jmichaels@nachtlaw.com

DARREN L. MILLER
P79074
Michigan Immigrant Rights Center
220 E. Huron St., Suite 600A
Ann Arbor, MI  48104
phone: 734-239-6863
e-mail: 
dmiller@michiganimmigrant.org

EMILY J. MILLER
P78551
Family Law Project
P.O. Box 8294
Ann Arbor, MI  48107
phone: 734-998-9454
e-mail: emiller@lsscm.org

ALEXANDER T. PRASAD
P79338
Bodman PLC
201 S. Division St., Suite 400
Ann Arbor, MI  48104
phone: 734-930-2487
e-mail:

aprasad@bodmanlaw.com

CHRISTOPHER M. VUKELICH
P76420
Tishkoff & Associates PLLC
407 N. Main Street
Ann Arbor, MI  48104
phone: 734-663-4077
e-mail: chris@tishlaw.com

NEW ASSOCIATE MEMBERS

JOHN (JACK) CARVER, JR.
e-mail: jjcar40@gmail.com

SAMUEL E. NUXOLL
e-mail: nuxolls@umich.edu

HEATHER M. SAVITSKIE
email:

heather.savitskie@gmail.com

ROBERT J. BABCOCK
P67777
Robert J. Babcock, PLLC
Ann Arbor, MI 48105
phone: 734-546-0565
e-mail: robertbab@msn.com

DAVID BLANCHARD
P67190
Blanchard & Walker PLLC
221 N. Main Street, Suite 300
Ann Arbor, MI 48104
phone: 734-929-4313
e-mail: 

blanchard@bwlawonline.com

STUART M. COLLIS
P49530
Collis & Griffor, PC
1851 Washtenaw Avenue
Ypsilanti, MI 48197
phone: 734-827-1337
email:

scollis@collisandgriffor.com

CHARLOTTE CROSON
P56589
Nacht Law
101 N. Main St., Suite 555
Ann Arbor, MI  48104
phone: 734-663-7550
e-mail: ccroson@nachtlaw.com

ADAM GRAHAM
P79361
Miller Cohen, PLC
600 W. Lafayette Blvd., 4th Floor
Detroit, MI  48226
phone: 313-566-4787
e-mail:

agraham@millercohen.com

BEVERLY M. GRIFFOR
P71337
Collis & Griffor, PC
1851 Washtenaw Avenue
Ypsilanti, MI 48197
phone: 734-827-1337
e-mail: 

bgriffor@collisandgriffor.com

MARA E. KENT
P56305
Mara Kent Law, PLLC
35 Research Drive, Suite 200
Ann Arbor, MI  48103
phone: 734-818-5368
email:marakentlaw@gmail.com

ELIZABETH DAHL MACGREGOR
P64386
Law Office of Elizabeth Dahl 

MacGregor
215 W. Michigan Ave.
Ypsilanti, MI 48197
phone: 734-249-8360
e-mail: lizdmglaw@gmail.com

CHANGES
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ANDREW S. MUTH
P25387
Muth Law, P.C.
507 S. 1st Street
Ann Arbor, MI 48103
phone: 734-481-8800
e-mail: attyandymuth@cs.com

BENJAMIN M. MUTH
P76428
Muth Law, P.C.
507 S. 1st Street
Ann Arbor, MI 48103
phone: 734-481-8800
e-mail: benjamin@andrewmuthlaw.com

ROSELYN R. PARMENTER
P39573
Dykema Gossett PLLC
2723 S. State Street, Suite 400
Ann Arbor, MI 48104
phone: 734-214-7612
e-mail: rparmenter@dykema.com

TAMMIE J. TISCHLER
P59516
International Union, UAW
Solidarity House
8000 E. Jefferson Avenue
Detroit, MI 48214
phone: 313-926-5831
e-mail: ttischler@uaw.net

KATHRYNE ASTA TRACEY
P79445
Novara Tesija PLLC
2000 Town Center, Suite 2370
Southfield, MI 48075
phone: 248-354-0380
e-mail: kat@novaratesija.com

ANGELA WALKER
P67625
Blanchard & Walker PLLC
221 N. Main Street, Suite 300
Ann Arbor, MI 48104
phone: 734-929-4313
e-mail: walker@bwlawonline.com

JOSEPH M. WEST
P69566
World View International Trade LLC
5820 Textile Road
Ypsilanti, MI 48197
phone: 248-981-8097
e-mail: josephwest@gmail.com

Charlotte Croson has joined the Nacht Law firm in Ann
Arbor.  She will lead Nacht Law’s appellate practice in the
Michigan Courts and the Sixth Circuit. Croson’s litigation
practice focuses on employee rights, and she specializes
in race, national origin, sex, sexual orientation, preg-
nancy, disability and age discrimination, whistleblower
protection, and Family and Medical Leave Act claims. She

has litigated claims in federal and state courts, the Sixth Circuit Court of Appeals,
and state and federal agencies. Croson has a Bachelor of Arts from Goucher Col-
lege and earned her juris doctor from University of Michigan School of Law.

In Memoriam

Our deepest sympathies are with their families.

The local legal community suffered the loss 
of one of its beloved attorneys recently. 

Allan Grossman, 86, died peacefully 
in his home surrounded by his family on

Saturday, August 15, 2015.

We were sad to hear of the death of 
Teresa Killeen’s mother, Georgia Killeen.  

She passed away on Saturday, August 8, 2015. 
She was 97 years old.  

Véronique Liem, an attorney and shareholder with
Smith Haughey Rice & Roegge, has been elected Presi-
dent of the Collaborative Practice Institute of Michigan
(CPIM).  Véronique is a trained, court-approved mediator
for commercial and family law disputes, an arbitrator for
the Financial Industry Regulation Authority, and a certi-
fied collaborative divorce attorney. She has successfully
litigated, mediated and settled many divorce, commercial

and civil cases in the Detroit, tri-county area and Washtenaw County courts.
Véronique has been involved with CPIM for several years, serving in the past as
the secretary and vice president. In addition, she is a past member of CPIM’s Uni-
form Collaborative Law Act committee that contributed to the recent passage of
the Act in Michigan. Véronique also contributes a significant amount of time vol-
unteering with organizations such as Avalon Housing and the Washtenaw County
Bar Association. 

MEMBER NOTES
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ADMINISTRATIVE CREEP-
HOW THE SEC IS TAKING ITS ACT IN-HOUSE

The Securities and Exchange Commission’s Division

of Enforcement (“the Division”) recently released a

memorandum describing its “approach to forum selec-

tion in contested actions.”   This announcement came in

the wake of a series of public criticisms, rebuttals, and

lawsuits pertaining to the SEC’s increased use of its ad-

ministrative forum for bringing enforcement actions.

The SEC has made it no secret that it is bringing more

of its cases in-house than ever before, despite outcry that

doing so both hinders the development of the federal se-

curities laws and deprives defendants of important protections includ-

ing the right to a jury trial and the opportunity to take meaningful

discovery.  

One of the most significant aspects of Dodd-Frank from an enforce-

ment perspective was the provision empowering, for the first time,

the SEC to use its administrative forum to seek civil penalties against

those who violate the federal securities laws.  In a 2014 speech, Judge

Jed Rakoff of the Southern District of New York stressed that this

shift, in combination with other expansions of the SEC’s authority in-

cluding those found in the Sarbanes-Oxley Act of 2002, amounted to

a “sea-change” after which “the SEC can today obtain through inter-

nal administrative proceedings nearly everything it might obtain by

going to court.”  According to Judge Rakoff, while the stated justifi-

cation for this shift—“[u]sually nothing more than a claim of greater

efficiency”—may suggest “a certain chutzpah, it is hard to find a bet-

ter example of what is sometimes despairingly called ‘administrative

creep’ than this expansion of the SEC’s internal enforcement power.”  

SEC administrative proceedings are undoubtedly more “efficient”

in that they proceed far more quickly than actions brought by the SEC

in federal court.  The trade-offs for that expediency, though, can come

at the expense of the defendant.  These in-house proceedings allow

for very limited discovery—there are no depositions, interrogatories,

or requests for admission—are not subject to the Federal Rules of Ev-

idence, include no right to a jury, and must be decided within 300

days (and sometimes less than that) of the initiation of the proceeding.

An additional consequence of the SEC’s decision to bring a case in-

house, and one of particular concern to Judge Rakoff, is that cases

calling for questions of first impression regarding the interpretation

of the securities laws will be decided in the first instance by the SEC’s

own judges rather than the federal judiciary.  While those decisions

may ultimately be subject to review by a federal court of appeals, at

that stage any SEC decisions based on the interpretation of the federal

securities laws will be given considerable deference.    

These features, or lack thereof, of SEC administrative proceedings

have inspired a wave of lawsuits challenging the constitutionality of

the forum.   In December 2014, Judge Kaplan of the U.S. District

Court for the Southern District of New York dismissed due process

and equal protection challenges to the SEC’s administrative proceed-

ing process, holding that the plaintiff failed “to articulate any con-

vincing reason why the SEC lacks the competence to consider the

fairness of proceedings before its ALJs.”   Other cases asserting con-

stitutional challenges, including Jaresky v. SEC and Stilwell v. SEC

have failed to get off the ground, though some are pending on appeal.

But at least one other case has provided some momentum for these

constitutional challenges.  In June 2015, Judge Leigh

Martin May of the U.S. District Court for the Northern

District of Georgia granted, in part, a motion for a tem-

porary restraining order seeking to enjoin an allegedly-

unconstitutional SEC administrative proceeding from

going forward.   In support of her holding, Judge May

found that the plaintiff had established a “likelihood of

success on the merits” on his challenge to the adminis-

trative proceeding that had been brought against him on

the grounds that the SEC’s appointment of the ALJ “vi-

olated the Appointments Clause of Article II as the ALJ is allegedly

an inferior officer and he was not appointed by the President, the

courts of law, or a department head.”  While this ruling was undoubt-

edly a blow to the SEC, Judge May added that “the ALJ’s appoint-

ment could easily be cured by having the SEC Commissioners issue

an appointment or preside over the matter themselves.”         

Apart from the constitutionality of the forum, its impartiality has

also been under intense scrutiny.  An article published in the Wall

Street Journal in May 2015 found that the SEC “won against 90% of

defendants before its own judges in contested cases from October

2010 through March [2015]” while the agency’s success rate in fed-

eral court over the same period was, according to the article, 69%.

The same article quoted a former SEC ALJ, Lillian McEwen, who

“said she thought the system was slanted against defendants at time”

and claimed she was “expected to work on the assumption that ‘the

burden was on the people who were accused to show that they didn’t

do what the agency said they did.’”  Even the U.S. Chamber of Com-

merce recently issued a report asking the SEC to reform its practices

for in-house adjudication, including revisions to allow for “pre-trial

discovery and depositions.”  

Unsurprisingly, the Division does not view this regimen as prob-

lematic.  In November 2014, the SEC’s Director of Enforcement, An-

drew Ceresney, gave a speech that effectively served as his rebuttal

to Judge Rakoff.   During that speech, Mr. Ceresney stressed the “ben-

efits to using the administrative forum” including “prompt decisions,”

“specialized fact-finders,” and the fact that the SEC’s ALJs are “free

to give each piece of evidence the weight that they deem appropriate”

without regard to the bounds of the Federal Rules of Evidence.  He

acknowledged that there is “no question” that the SEC is now “using

the administrative forum more often now than in past years, given the

changes under Dodd-Frank.”  Mr. Ceresney offered several defenses

of the practice and ultimately gave his view that the SEC’s “use of

the administrative forum is eminently proper, appropriate, and fair to

respondents.”   

While the Division began its newly-released memorandum by

stressing, as it is wont to do, that there “is no rigid formula dictating

the choice of forum,” several of the factors described in the memo-

randum—like Mr. Cresney’s speech—appear to be direct responses

to the critiques expressed by Judge Rakoff and others.  Most notably,

at the very end of the memorandum under the heading “Fair, consis-

tent, and effective resolution of securities law issues and matters,” the

Division stated in relevant part:

• Administrative Law Judges, who adjudicate securities law

cases, and the Commission develop extensive knowledge and

Justin P. Bagdady



CLASSIFIEDS

21Res Ipsa Loquitur

SHARED ATTORNEY OFFICE

SPACE AVAILABLE AT 35 RE-

SEARCH DRIVE- Ann Arbor, located
off N. Main St. at M-14. Five minutes
from downtown. Furnishings include
phone system, networked color
printer/scanner, and internet. Free
parking.  (734) 662-1293.

ANN ARBOR OFFICE IN HIS-

TORIC DOWNTOWN BUILDING-

Large private office in renovated
building, shared professional
amenities include reception, 2 con-
ference rooms, kitchen, fax, copier,
and in-house court reporter.  Excel-
lent location between county court-
house and city hall.  Workstation for
paralegal/assistant also available.
(734) 994-1400. 

SUNNY, BEAUTIFULLY FUR-

NISHED 500 SQ. FT. OFFICE

SUITE- to share with reception
area, southern windows, private
bathroom and some storage area.
Newly renovated and quiet. On
William Street in Ann Arbor.
Contact Laurie Longo, 
(734) 730-3936, lslongo@hotmail.com

STEELCASE TURNSTONE PAY-

BACK DESK/BOOKSHELF- With
right arm, two drawers, overhead
cabinets and free standing P top.
Natural cherry
and black finish.
Perfect condi-
tion.  $900.00.
(734) 223-0854.
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experience concerning the federal securities laws and complex or

technical securities industry practices or products.

• If a contested matter is likely to raise unsettled and complex

legal issues under the federal securities laws, or interpretation of the

Commission’s rules, consideration should be given to whether, in

light of the Commission’s expertise concerning those matters, obtain-

ing a Commission decision on such issues, subject to appellate re-

view in the federal courts, may facilitate development of the law.

• Conversely, where application of state law or other special-

ized areas of federal law is integral to the matter, district court may

be appropriate.

Judge Rakoff and other SEC critics are unlikely to take comfort in

the Division’s implicit suggestion that the SEC’s ALJs should decide

“complex legal issues under the federal securities laws” in order to

“facilitate development of the law” while the federal bench should

handle “other specialized areas of federal law.”   The memorandum

also stresses “hearings are held more quickly in contested adminis-

trative actions than in contested federal court actions,” the trade-off

to which is, of course, that “the mechanisms of discovery are differ-

ent” between the two forums.  

The Division’s memorandum is, at least, a start and no

doubt reflects a recognition that the Division listening to the criti-

cisms of its move in-house.  Whether further change is on the hori-

zon will depend on the success or failure of the federal court

challenges—those currently pending on appeal and those yet to be

filed—to the SEC’s latest maneuver.  

Justin Bagdady is an attorney at Bodman PLC in Ann Arbor where
his practice focuses on business litigation.  Prior to joining Bodman,
Mr. Bagdady practiced in Washington, D.C. at Orrick, Herrington &
Sutcliffe LLP, where he focused on SEC investigations and enforce-
ment actions, commercial and securities litigation, and internal cor-
porate investigations.  Mr. Bagdady graduated from the University of
Michigan in 2006 and the University of Pennsylvania Law School in
2009.
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COACH’S PLAYBOOK
START OWNING YOUR TIME

The bad news:  you will never have enough time to do

everything you need to do.  Even if you start to prioritize,

minimize interruptions, delegate more or stop procrasti-

nating, you will not accomplish everything. The good

news:  you can have more control just by changing your

perspective from “attempting to find more time” to

“owning” your time.          

Ownership Empowers

An ownership perspective empowers you to control

your time.  As the owner of your time, you get to exercise

dominion over it, possess it and even give part away.

You also have the right and responsibility to maintain

and protect it.  If you don’t, it will fall apart, like a neglected house

or car.  As the owner of your time, much like money, you get to decide

how to spend it.           

Owners Protect Their Property:  Interruptions & Distractions

An experienced lawyer, Candace had become accustomed to being

distracted by email, colleagues, client calls, questions from her assis-

tant, even the siren call of her iPad.  She was rarely able to concentrate

on one project for fifteen uninterrupted minutes.  These external

forces, combined with her own inability to sustain a quiet focus, dic-

tated what she did and when.  As a result, she had trouble getting

through her daily projects in a reasonable amount of time.  She was

at the office long days, losing or writing off a lot of time. 

When Candace changed to an ownership perspective, she decided

she could protect her time for 15 minutes at a stretch.  She started

small and gradually strengthened her concentration muscle as well as

her confidence.  She used her ownership authority to justify ignoring

her email and phone calls for 15 minutes and then longer.  And she

had the confidence to tell her colleagues she could talk with them in

15 minutes, at 2 p.m., tomorrow.  After a while, she could even say

no.  When Candace behaved like an owner, she got more done to com-

pletion in one day, billed more and suffered no negative repercussions

from clients or colleagues.  She also felt she had more control.  

Owners Hire Contractors:  Delegation 

Responsible for a niche practice, Maria had more projects and tasks

than hours in the day.  Although encouraged by her group leader,

Maria believed delegating would take longer, cost more, and delay

response times.  But by continuing to do work she could have dele-

gated, she lost opportunities to take on the more sophisticated work

she wanted.  She had tried delegating before but it was too much

bother.

Maria agreed to set aside her perspective of “efficiency” and look

at her to-do list through a different lens.  Through it, she saw a path

to the lawyer she was trying to become.  Unless she delegated, she

had no time to offer for the more interesting, higher value work.  If

she did not change her habits, she would never get the work she

wanted to develop.  She also saw that she would miss an opportunity

to start getting managerial experience and helping others develop.   

Like a homeowner who can paint but hires a painter, Maria began

to delegate.  She built up her delegating muscle with a rule that she

had to delegate one matter a day and report it to a colleague.  She ac-

celerated her growth as a young leader, helped others develop and

freed up time to take on more complex work.  

Owners Address Root Causes:  Procrastination

Dave had a growing niche practice he enjoyed.  He

also enjoyed a large network and saying yes when people

came to him with other matters.  Unfortunately, he had

also been a closet procrastinator since college.  As such,

he suffered from some unhealthy self-inflicted stress and

late nights.  He also suffered when he occasionally lost

business by procrastinating instead of doing.  Dave

wanted to change but felt his procrastination was too in-

grained and that change was impossible.    

When Dave set aside his “change is impossible” per-

spective and tried out “owning” his behavior, he saw that

he could no longer hide behind the excuses that he was fatally flawed

or worked better under pressure.  As the owner of his time, he had to

identify the reasons for his procrastination and deal with them.  Upon

close inspection, he saw that he procrastinated on matters outside his

wheelhouse, where he had less comfort.  He also procrastinated when

he felt clients would be dissatisfied with their options or the outcome,

or he thought the project would cost more than it was worth.      

Creating Rules

After diagnosing the root causes of his procrastination, Dave cre-

ated rules to protect his time from his tendencies.  These were rules

like not taking matters outside his niche until he had multiple valid

reasons to do so.  An accountability system with a partner pushed him

to completion.  He also enlisted the services of others.  Dave’s rules

worked.   

Even though you will never have enough time for everything you

want to do personally and professionally, you will have more control

over your time when you start acting like you own it.   

Elizabeth Jolliffe is a certified career management and business
development coach for lawyers.  She helps her clients take charge of
their practice and career.   Elizabeth@YourBenchmarkCoach.com.
A longer version of this article first appeared in the ABA’s Landslide
magazine. 

Elizabeth Jolliffe
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1. What is your job search strategy?  Are 

you making on-line applications, only?  What are 

you doing to take a more comprehensive, aggres-

sive approach to finding a job?  

2. Have you invested in a career coach?  If not, who 

is mentoring you in your job search and what are 

their qualifications?  

3. Do you have a resume?  Have you had your re-

sume evaluated by a qualified career counselor?  

How many resumes have you sent out so far?  If 

your efforts have been unsuccessful, what have 

you done to upgrade the impact or market presen-

tation of your resume?  

4. Which companies would you identify as high-pri-

ority target employers?  What have you done to 

understand their business and mission to identify 

who to contact and how to construct an introduc-

tory letter that may draw attention to your 

candidacy?

5. What industry or professional journals and web

sites do you pay attention to?  What related pro-

fessional meetings or tradeshows have you at-

tended to increase your professional knowledge? 

6. What courses have you completed during your 

period of unemployment to demonstrate you are 

up-to-date professionally and a continuous 

learner?  

7. What you are doing to take an organized, system-

atic approach to networking?  What have you 

done to network in the last few weeks?  Have you

attended networking events?  Have you attended 

professional association meetings?  

8. Are you using social media such as Facebook, 

Twitter, and LinkedIn etc. to advance your job 

search strategy?  How are you continuously im-

proving the use of social media to reach your net-

work?  Have you evaluated the LinkedIn profile 

of your competition?  What do you uniquely 

offer? What do you lack?  

9. When asked about your expected salary require-

ments, what number or range do you state?  How 

have you researched that number to know if it is 

high or low, and competitive?

10. Who have you used to coach you through mock 

or practice interviews?  How have you prepared 

for such scheduled phone interviews?  Provide a 

list of a few standard interview questions you ex-

pect.  How do you answer those questions?  

Remember, you must continue to pay court-ordered sup-

port until a new order is entered changing the support amount.

Unless your agreement or judgment states otherwise or a party

fails to disclose income to the Friend of the Court, support is

retroactively modifiable only to the date of the petition to mod-

ify support and not before. 

Lori Buiteweg is a principal with Nichols, Sacks, Slank,
Sendelbach & Buiteweg, P.C. and is the incoming
2015-2016 President of the State Bar of Michigan Board of
Commissioners.

Nick Synko is the Founder and Principal Partner of Synko As-
sociates LLC, a career transition and executive coaching firm
in full-time operation since 1992.  He is the co-author of 100+
Career Transition Tips and is also the author of Future@Work,
An Employee Survival Guide for the 21st Century.  

CHILD SUPPORT AND SPOUSAL SUPPORT MODIFICATIONS: 
OUR TOP-TEN LIST OF CONSIDERATIONS

Nick Synko
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Lori Buiteweg

Are you facing unemployment and still paying child

support at the same rate as when you were employed? 

Are you receiving child support and facing a request from

the payer to reduce child support because the payer has lost

their job? 

If so, you are likely facing a Friend of the Court Child

Support Review.  What should you bring up during review?

With career and job transition coaches at Synko Associates,

we have developed this list: 
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